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HISTORY OF THE PROCEEDING


Ms. Margaret Fitchwell-Hill filed her complaint on or about November 27, 2007, stating that she had paid her bill on time, but that Respondent Duquesne Light Company shut off her electric service anyway.  She asked for an apology from Duquesne and a refund of her $50.00 turn on fee.  Duquesne filed a timely answer containing detailed responses to the allegations of the complaint.


The initial telephonic hearing was held as scheduled in Pittsburgh on Tuesday, September 2, 2008.  Ms. Fitchwell-Hill participated on her own behalf.  Attorney Krysia Kubiak represented Duquesne.  The resulting record consists of a 36 page transcript of the discussion and testimony, and five Duquesne exhibits.  The record is summarized in the findings of fact that follow and is reviewed in the discussion section.  The complaint is dismissed in the order at the end for failure to carry the burden of proof.  No briefs were filed.  The record closed on October 16, 2008, pursuant to an Interim Order.
FINDINGS OF FACT
1. Complainant Margaret Fitchwell-Hill resides at 60 Churchill Road, Pittsburgh, PA 15235 where she receives electric utility service from Respondent Duquesne Light Company.  Tr. 5-6.


2.
Complainant testified that she had paid her bill to Duquesne faithfully every month through a payment center known as “CheckFree”.  Tr. 6.


3.
On September 6, 2007, Complainant went out for breakfast with her aunt.  They returned to find a turn off notice on the door and the electric service turned off.  Tr. 7.


4.
Complainant testified that she immediately called Duquesne to say that she had made the payment.  She was asked for a confirmation number but could not provide it because her power was off, and she could not use her computer to access her email.  She made the requested payment by credit card, including a $50.00 turn on fee, and service was restored by the next day, September 7, 2007.  Tr. 7, 10.


5.
Complainant testified that she called Duquesne to inquire when power would be restored and was told that, in addition to power being restored that morning, presumably September 7, the regular payment had been deducted from her bank account, with the result she had made a double payment.  Tr. 7-9.


6.
Complainant testified that the double payment “strapped” her family, and that Duquesne would not refund a payment but would only credit her future billing.  Tr. 8-9.


7.
Complainant testified that she had not received any notice of any kind that a termination of service was eminent.  Tr. 10-11.


8.
On cross-examination Complainant was asked about a document attached to her complaint and marked “C”.  At the top left corner the word “CheckFree” appears.  Complainant obtained the document from her email after electric service was restored.  She testified that she contacted the payment service on August 17, 2007, to make her payment that date.  The form shows that date, 08/17/07, following the words “Pymt Add Date”.  To the left of those words appears the entry “Scheduled Pymt Date:  09-06-2007”.  Directly beneath the “Pymt Add Date:” appears the entry “CF Remit Date:  09-05-2007”.  Tr. 12-13, 29-30.  


9.
Complainant testified that she called the bill paying service “CheckFree” on August 17, 2007, with the intent to pay her bill, and, to her mind, did pay her current bill to Duquesne.  Tr. 12-14.


10.
Prior to the initial hearing Complainant mailed three multi-page documents to counsel for Duquesne and myself.  She labeled them Exhibits 1, 2 and 3.  The first page of Exhibit 1 contains a letter from Duquesne referencing a proposed settlement.  Counsel for Duquesne properly objected to the first page.  The following four pages contain a document headed “Transunion Credit Report” that Complainant contends is not current.  Part of Complainant’s request to Duquesne was to be provided with a current credit report.  The objection to the first page of the Exhibit 1 is sustained in the order at the end.  Exhibit 1 is not admitted or included in this record because it contains Complainant’s personal information including her Social Security number, and does not contain any information relevant to the issues presented in her complaint.  Tr. 14-15.


11.
Complainant’s Exhibit 2 is a complete copy of her complaint with attachments.  As it is already in the file, there is no need to include it again.  As noted above I have already referred to one of the attachments, and it is in this record as Duquesne Exhibit 4.  Attachment B to the complaint is a photocopy of the notice posted on Complainant’s door with her annotations made while she was trying to have her service restored.  Tr. 15-19.


12.
Complainant’s Exhibit 3 is a copy of Duquesne’s answer with her handwritten notes on portions with which she has a disagreement.  Again, the answer is on file with the case and may be referred to by Complainant.  It is incumbent on Complainant to make her positions known in her testimony, and she has.  Tr. 5-19.


13.
Ms. Marie Tamilia, Regulatory Consumer Relations Specialist for Duquesne, testified that Exhibit C attached to the complaint, is not a Duquesne document but originated with a third-party provider, CheckFree.  She stated that Duquesne does not have access to the CheckFree information and that Duquesne’s copy was obtained from Complainant’s complaint.  Tr. 20-21, 29-30; Duquesne Exhibit 4.


14.
Based on her review of the document, Ms. Tamilia concluded that Complainant had added the payment on August 17, 2007, but kept the default due date of September 6, 2007.  She stated that had the payment date been changed to the next available business day, the termination would have been avoided.  Tr. 21-22.


15.
Ms. Tamilia identified exhibit or attachment D to the complaint as being a print-out of a computer screen from Complainant’s billing records maintained by Duquesne.  From the document Ms. Tamilia stated that Complainant has online billing on her account, and that she must still make each monthly payment.  Tr. 22-23.


16.
Ms. Tamilia identified and sponsored a copy of Complainant’s account statement covering the time period 12/17/2003 through 8/15/2008.  She testified that over that time period 11 payments were late.  Tr. 23-24; Duquesne Exhibit 1.


17.
Ms. Tamilia testified that Complainant’s account was delinquent on August 14, 2007, and that Complainant was “provided” a termination notice that her service would be terminated on or after August 27, 2007.  Two telephone notice attempts were made on August 23, 2007 and August 27, 2007.  No payment was received and service was terminated on September 6, 2007.  A payment on September 6, 2007 would not have stopped the termination.  Tr. 24-25; Duquesne Exhibits 2, 5.


18.
Ms. Tamilia identified and sponsored a multi-page exhibit that she described as containing information from Duquesne’s website describing electronic services available for billing and bill payment.  Included in the material is the admonition to schedule payments three business days prior to the due date.  Apparently Complainant accessed CheckFree in such a manner as to be paying her September bill rather than her August bill.  Had she adjusted the payment date it would have been on time to halt the termination.  Tr. 26-27; Duquesne Exhibit 3.


19.
On my questioning, Ms. Tamilia stated that the termination notice, or “ten day notice”, was mailed to Complainant’s home.  Ms. Tamilia did not have a copy of the notice.  She stated that there is no record that the notice was returned.  Tr. 26-27.


20.
Ms. Tamilia testified that her testimony regarding the ten day termination letter and the telephone notices was based on information contained in Duquesne’s computer records represented by Duquesne Exhibit 5.  Exhibit 5 contains an entry on the first page, “ATERM10   08/16/07 LS”, that she interpreted as meaning that a ten day termination notice was sent on August 16, 2007.  On the second page of Duquesne Exhibit 5 are two notations that she interpreted as meaning that an automatic dialer (“AD”) had left a message on an answering machine (“A M”) on August 27, 2007, and had encountered a busy signal (“B Z”) on an attempted call on August 23, 2007.  Tr. 31-32.


21.
Complainant concluded the hearing by stating that her telephone does not ring busy; that any call she does not answer goes directly to her answering machine.  Tr. 32-33.

DISCUSSION


As the party seeking the intervention of this Commission, Complainant has the burden of proving that Duquesne has in some fashion violated the provisions of the Public Utility Code or this Commission’s regulations in the course of providing her with electric service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a).  As noted in the introduction, the Complainant alleges that Duquesne terminated her electric service despite her having paid her bill on time.  In the course of the hearing Complainant stated that she had not received Duquesne’s exhibits.  I note that I received my copies along with a cover letter dated August 25, 2008, that indicated that Complainant was also mailed copies.  In any event, I directed counsel for Duquesne to mail additional copies to Complainant.  Complainant was granted until September 15, 2008, to provide me with any objections or questions concerning the exhibits.  I received a copy of the cover letter, addressed to Complainant, for the exhibits dated September 3, 2008, on September 4, 2008.  As I had not received any further communication from Complainant, I closed the record by interim order on October 16, 2008.


Complainant contended at the initial hearing that she always paid her bill.  Duquesne’s account statement bears that out, but she has not always paid on time.  A review of Duquesne’s Exhibit 1 will show nine instances where late charges were assessed, and another two where payments were late.  Complainant contended that she made the payment in contention on August 17, 2007.  While that may have been her intention, the CheckFree payment record shows a “Scheduled Pymt Date” of 09/06/07, the date of the termination of service.  Duquesne Exhibit 4 is a copy of the print-out Complainant obtained from her CheckFree account and attached to her complaint.  Complainant chose the method of remitting her payment, and she bears the responsibility for how the method was used and if it worked or not.


Complainant contends that she received no notice of the pending termination.  Duquesne’s computer records indicate that a ten day termination notice was mailed.  Additionally Duquesne’s computer records indicate that two telephone calls were made to Complainant’s home to provide additional notice, as required by this Commission’s regulations.  Duquesne’s records contain the same telephone number as the one Complainant testified to at the initial hearing.  See Duquesne Exhibits 2, 5; Tr. 11.  Complainant specified a different number on her complaint, a cell phone number, and that was the number I used to contact her for the initial hearing.  See generally 52 Pa. Code §§56.91, 56.93.


Complainant contended that she did not receive the initial mailing of Duquesne’s exhibits.  As noted above, a second set was mailed to her, and she has not provided any response either in the form of objections, questions or comments.  I note that she did acknowledge receipt of the prehearing order in her cover letter for her proposed three exhibits.  Her cover letter has been included in the Commission’s file for her case.  The heading includes her home address, home telephone number and her cell phone number.  The latter number is the one I used to contact her for the initial hearing.


Based on Complainant’s testimony I conclude that she leads a very busy life and that in the present matter, she misapprehended what she was doing with the payment service and ended up accepting a default payment date for the next month rather than the current month that was then due.  I suspect that she did not understand the import of the ten day notice or the one or two phone calls that should have registered on her home telephone.  I am rather amazed at the efficiency demonstrated here by Duquesne in terminating Complainant’s service, but I can not conclude on this record that the termination was improper.  As noted in the findings of fact I conclude that Complainant’s proposed Exhibit 1 is not relevant and is also not admissible as it relates to settlement negotiations.  Her proposed Exhibits 2 and 3 are, respectively, copies of her complaint and Duquesne’s answer.  Both are needlessly duplicative and are not admitted.  Finally, I conclude that Complainant has failed to carry her burden of proof, and that her complaint should be dismissed.
CONCLUSIONS OF LAW
1. This Commission has jurisdiction over the parties to and subject matter of this case.

2. The Complainant has failed to carry her burden of proof under Section 332(a) of the Public Utility Code, 66  Pa. C. S. §332(a).

ORDER

THEREFORE,
IT IS ORDERED:

1.
That Complainant Margaret Fitchwell-Hill’s proposed Exhibits 1, 2 and 3 are not admitted.  Proposed Exhibit 1 is not relevant, refers to settlement negotiations and contains sensitive personal information that is not required in this record.

2.
That the complaint of Margaret Fitchwell-Hill against Duquesne Light Company at Docket No. C-2008-2022545 is dismissed for failure to carry the burden of proof.
Date:  October 29, 2008




                                                       








Michael A. Nemec






      

Administrative Law Judge
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