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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham issued in the above-captioned proceeding on July 5, 2007.  The Initial Decision sustained, in part, and dismissed, in part, the Formal Complaint for failure to carry the burden of proof.  No exceptions were filed.  Pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), however, we have exercised our right to review the decision.  For the reasons set forth below, we vacate the Initial Decision and remand the matter for further consideration.

History of the Proceeding

On September 30, 2006, Derrick Williams (Complainant) filed a Formal Complaint (Complaint) appealing a Bureau of Consumer Services (BCS) determination at Case No. 2045571.  The Complaint alleged the following: (1) that there were incorrect charges on his electric bill from PECO Energy Company (PECO); (2) that the tenant was a squatter on his property; (3) that the tenant called PECO to complain about faulty wiring after a judge told him to leave the Complainant’s property; (4)that the Complainant is contesting the bill for $2,588.13; and (5) that the Complainant denies that there was faulty wiring in the property. 
In PECO’s Answer, filed on November 9, 2006, it averred that, upon investigating the rental property, it found that foreign wiring from the common lighting was linked to the first floor tenant’s meter.  PECO immediately put the account into the landlord’s name, i.e., the Complainant’s name.  PECO believed its action was appropriate and requested that the Complaint be dismissed.

At the initial hearing on February 21, 2007, the Complainant appeared and testified on his own behalf.  PECO was represented by counsel and presented two witnesses.  The Complainant submitted one Exhibit and PECO submitted four Exhibits.  The record closed on March 16, 2007.
In her Initial Decision, the ALJ sustained the part of the Complaint relating to the removal of the $23.58 late fee, and dismissed the other allegations.  No Exceptions were filed.  The ALJ based her decision on an analysis of Section 1529.1 of the Public Utility Code, 66 Pa. C.S. § 1529.1.
Discussion



The ALJ made thirty-two Findings of Fact and reached five Conclusions of Law.  Specifically, the ALJ recommended that the Complaint be sustained with respect to the removal of the $23.58 late fee, and dismissed the other allegations because the Complainant had failed to prove, by a preponderance of the evidence, that PECO had failed to properly transfer the account and arrearage in accordance with the applicable law.  The ALJ concluded that the outstanding account balance at issue in this proceeding was the responsibility of the Complainant.  I.D. at 11-12.  



The ALJ noted that when PECO issued the first bill to the Complainant in August 2005, it included late charges in the amount of $23.58.  The ALJ determined that since there was no record evidence that PECO issued a bill to the Complainant which was not paid, no late charge should have been assessed.  I.D. at 11.


The main issue in this case is foreign load.  Foreign load occurs when a ratepayer’s meter (in this case, the tenant) registers usage for utility service provided to a dwelling unit or dwelling units other than the ratepayer(s), or a common area of a building, e.g., hallway lighting, furnace fan, and/or laundry room appliances.  Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1 establishes that, once foreign load is found to exist, the responsibility for foreign load transfers from the tenant to the building owner.

66 Pa. C.S. § 1529.1 states:



(a) Notice to public utility. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.



(b) History of account.  - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.



(c) Failure to give notice.  - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.


On August 1, 2005, PECO did find a foreign load situation at the rental property and subsequently transferred the account to the Complainant’s name.   The ALJ found that, pursuant to Section 1529.1(b) of the Code, 66 Pa. C.S. § 1529.1(b), the transfer of the tenant’s entire account balance to the Complainant’s account was appropriate.  The ALJ further found that the Complainant was responsible for paying the entire amount that was transferred.

We note that the Commission has recently reconsidered the issue of foreign load in landlord-tenant arrangements.  In Afshari v. PPL Electric Utilities Corp., Docket No. C-20055547 (entered April 9, 2008), we concluded that the property owner, should he or she file a complaint to contest the assignment of the full, past due balance, will have the opportunity to present evidence sufficient to prove what portion of a tenant’s balance is attributable to foreign load.  In this way, the property owner may avoid financial responsibility for the tenant’s entire past due balance, if warranted.

We are aware that the Initial Decision in this case was issued prior to the entry of Afshari.   However, because the Commission requested review of the Initial Decision pursuant to Subsection 332(h) of the Code, 66 Pa. C.S. § 332(h), the Initial Decision has not become final.  We must now review this Initial Decision in accordance with applicable case law, including the Commission’s determination in Afshari.

Accordingly, we shall remand this proceeding to the Office of Administrative Law Judge (OALJ) for further proceedings as may be required to reconsider the issues under Section 1529.1(b) of the Public Utility Code, 66 Pa. C.S. § 1529.1(b).  The OALJ shall issue an Initial Decision Upon Remand based upon the applicable law; THEREFORE, 



IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge 
Cynthia Williams Fordham is vacated, consistent with this Opinion and Order.


2.
That this case is, hereby, remanded to the Office of Administrative Law Judge for the purpose of conducting such further proceedings 
as deemed appropriate for the further development of the record, and the issuance of an Initial Decision Upon Remand, consistent with this Opinion and Order.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 9, 2008

ORDER ENTERED:  November 5, 2008
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