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TENTATIVE ORDER
BY THE COMMISSION:

Before the Commission for consideration and disposition are the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, which was issued on October 8, 2008; the Joint Petition for Settlement filed on August 29, 2008 (Settlement), by PECO Energy Company (PECO), the Office of Consumer Advocate (OCA), the Office of Trial Staff (OTS) and the Pennsylvania Department of Environmental Protection (DEP); and the Petition filed by PECO on March 14, 2008, in which PECO proposes to initiate a service in which residential customers will be charged for electrical service based on actual hourly real-time locational marginal pricing (LMP) established by PJM Interconnection, LLC (PJM) (Petition).  The Settlement purports to resolve all issues raised in the Petition and modifies the Petition in certain respects.  No Exceptions to the Recommended Decision have been filed.  
History of the Proceeding



On March 14, 2008, PECO filed a Petition for Approval of Phase I of its Residential Real Time Pricing Program (RRTP Program), which asks the Commission to approve Phase I and permit PECO to enroll up to 2,000 residential customers who elect to participate in the RRTP Program, permit PECO to charge those customers based upon the actual hourly real-time LMP, approve the necessary tariff changes to allow it and permit “full and current” cost recovery through an annual Section 1307 cost reconciliation filing.  Petition at 1.  Notice was published in the Pennsylvania Bulletin on April 5, 2008, 38 Pa. B. 1659, and the deadline for filing formal protests, petitions to intervene and answers was set for April 21, 2008.  


On April 3, 2008, the OCA filed its Answer opposing the Petition, DEP filed a Petition to Intervene and Answer opposing the petition, and OTS filed a Notice of Appearance.  The DEP Petition to Intervene was granted as unopposed.



Prior to scheduled evidentiary hearings, the Parties informed the ALJ that they had reached an amicable settlement of the issues and would submit a settlement instead of participating in the hearings.  On August 29, 2008, the Parties submitted a Joint Petition for Settlement and supporting statements.  In addition, a separate motion to admit prepared testimony was submitted. 


On October 8, 2008, the ALJ’s Recommended Decision was issued.  The ALJ recommended adoption of the Settlement without modification and granted the 
Motion to admit prepared testimony.  No exceptions to the ALJ’s Recommended 
Decision were filed.  The matter is now before the Commission for consideration. 



Discussion



In PECO’s Petition, PECO stated that it wanted “to initiate a phased introduction of residential real-time pricing of electric generation in order to identify, evaluate, and assess what may be required for a full implementation of real-time pricing throughout PECO’s service territory.”  PECO Petition at 1-2.  PECO further stated “that building the infrastructure for real-time pricing in phases, based upon actual customer data, will help manage total system costs, enhance the development of new real-time services, and assist in ensuring that the customer systems necessary to support real-time pricing will be sufficiently robust to permit wider customer participation in the future.”  Id. at 2.  



As originally proposed, PECO’s RRTP Program was to be open to up to 2,000 residential customers who voluntarily enroll in the Program.  Those customers will have access to real-time hourly energy prices as well as PJM day-ahead prices for PECO’s service territory so they can have access to market information on a current and next-day basis.  The RRTP Program customers will also have access to their hourly electric usage.  According to PECO, this information will enable the RRTP Program customers to consider electric prices and make decisions about energy consumption based on that pricing information.  PECO stated that “RRTP customers will thus have an opportunity to save money depending upon market prices for electricity and their own individual electric usage.”  Petition at 3.



PECO noted that RRTP Program customers will continue to be subject to PECO’s non-bypassable intangible transition charges and PECO’s competitive transition charges as well as transmission and distribution charges and taxes currently paid by all PECO customers.  PECO also requests approval of “PECO’s full and current recovery of the costs associated with the RRTP Program through an annual Section 1307 cost reconciliation mechanism.”  Petition at 8.  PECO asserted that the 1307 recovery mechanism will recover all incremental costs PECO will incur to develop the RRTP Program, including the expenses associated with RRTP-related improvements to PECO’s billing and metering systems, the creation and maintenance of the RRTP Website, the RRTP telephone service and other customer support programs, and the RTTP Program evaluation.  Id.



The proposed Settlement filed on August 29, 2008, modified PECO’s original RRTP Program in several respects.  First, the Parties stipulated particular customer groups to be solicited for participation in the RRTP Program and described specific methods that solicitation would use.  Settlement at 3-4.  Significantly, the Settlement provides that PECO will bill RRTP Program customers based upon PJM hourly day-ahead prices instead of PJM hourly real-time prices.  In addition, the Parties have provided that there will be a price cap on energy supply and ancillary/capacity supply charges paid by RRTP Program customers equal to the PECO Rate RT summer on-peak kWh charge.  Id. at 5.  The Settlement also provides for a series of studies involving customer usage and control preferences.  Settlement at 6.



The proposed Settlement also provides that PECO’s cost recovery mechanism will include all of PECO’s Phase I RRTP Program and Rate RT Program O&M costs as well as all of the costs for data collection and studies provided for in the Settlement.  Importantly, the cost recovery will come from all of PECO’s Rate R customers and be collected as part of PECO’s variable distribution charges.  Thus, all Rate R distribution customers will be responsible for these charges regardless of where those customers obtain their actual energy supply and whether or not they participate in the RRTP Program.  Settlement at 7.  Similar cost recovery for PECO’s information technology development costs is provided, however such cost recovery is subject to a five-year amortization period.  Id.  



All Parties and the ALJ recommend approval of the Settlement, urging a finding that it is in the Public Interest.  Settlement at 8; R.D. at 14-15.  The Settlement also provides for various conditions, including the condition that, in the event this Commission does not approve the Settlement in full and without modification, any Party is free to withdraw and pursue its litigation position.  Id. at 9.

PECO is to be commended for recognizing the importance of real time and day-ahead hourly pricing products to Pennsylvania’s electricity markets.  Implemented and designed properly, these types of innovative pricing proposals are likely to play a key role in helping to energize consumer response to market prices that should reflect the marginal cost of energy in truly competitive markets.  Customer response to these prices should impose a moderating impact on future energy prices as consumers become more aware of their immediate usage and gain familiarity with market prices.  We also commend the OCA, OTS, and DEP for participating and endeavoring to move this proposal forward.

There are doubts, however, as to whether PECO’s proposed program is designed, and can be implemented, properly.  In the case before us, the Parties, through the Settlement, changed the billing from hourly real-time prices to hourly day-ahead prices and agreed to cap the hourly market prices using an arbitrary on-peak summer rate for RT customers, which is currently 12 cents per kWh.  PECO also is asking for approval to socialize the estimated $3.58 million cost of the RRTP program to all residential customers, regardless of participation status or shopping status.  


Unfortunately, in our view, the Settlement modifications rendered a program of already circumspect merit virtually valueless to consumers.  The benefit of pricing models such as real-time hourly pricing is the capacity to provide consumers with accurate price signals so as to effect behavioral changes.  Devising such a program has many challenges in the current market, the most imposing of which is designing a service that is likely to provide appropriate incentives for customers to reduce their energy bills while under rate caps.  

However, the level of current market prices, the large magnitude of PECO capacity charges, ancillary charges, distribution and transmission losses, and gross receipts taxes render any savings very unlikely.  Further suppressing savings is the inability of participants to avoid very high stranded cost charges (the intangible transition costs and competitive transition costs referenced in the Petition) on PECO’s system.  These stranded cost charges artificially reduce the price to compare (the price of generation and transmission services).  The price to compare is the rate that the RRTP Program must compete against for consumers to save money under this program.  Given the lack of likely savings to RRTP participants still under rate caps, it may be inappropriate to ask residential customers to pay an incremental $3.58 million for this program.  When these infirmities are combined with the Settlement modifications, which would further limit the accuracy of the price signals flowing to consumers, it becomes even less clear that we should approve PECO’s Petition.  As an additional note, PECO already has an RT rate schedule that embraces Time-of-Use rates. 


The need for costly studies and analyses should also be justified.  In the case of this RRTP program, the significance of study results would likely be notably altered by the day-ahead price caps, and they may be of questionable benefit.  Lastly, future petitions for similar pricing programs should also explain why shopping customers, and customers that choose not to participate in the RRTP Program, should subsidize these pricing services.   


Equally important is the fact that, since the Settlement was filed on August 29, 2008, the Governor signed House Bill 2200 into law as Act 129.  Act 129 requires Electric Distribution Companies (EDCs), including PECO, to achieve important efficiency and peak demand reduction targets, yet also imposes limits on the amount of money EDCs can seek from customers to achieve those targets.  Accordingly, the Commission must be mindful that all dollars are spent wisely to maximize the ability to achieve these important goals.  


In view of the foregoing, it is not clear that this Settlement is in the public interest.  We recognize that the Parties and the ALJ could not foresee that Act 129 would be passed shortly after the Settlement was filed and the ALJ’s Recommended Decision was issued.  Therefore, the Parties will be given several alternatives on how to best proceed.  The Parties may seek to provide further evidence as to the cost effectiveness of this service during the rate cap period, consistent with the standards of Act 129.  Alternatively, the Parties may jointly file an Amended Settlement that responds to our concerns and which meets the cost effectiveness standards of Act 129.  Lastly, PECO may withdraw the filing at this time and submit a revised proposal as part of its Act 129 compliance filing in July 2009.

Conclusion

Based on the foregoing discussion, we do not find that PECO’s Residential Real Time Pricing Program is in the public interest as proposed and further modified by the Settlement, based upon the current record.  Consistent with our discussion, we will provide the Parties with three alternatives.  Within sixty days of the entry of this Tentative Order, the Parties may file comments further explaining how the Settlement is in the public interest and consistent with Act 129 of 2008.  Alternatively, the Parties may jointly file an Amended Settlement which addresses the concerns discussed in this Tentative Order.  Any such Amended Settlement will be remanded to the Office of Administrative Law Judge for such further proceedings as are deemed necessary to provide for the issuance of a Recommended Decision on Remand.  Finally, PECO may withdraw the filing and submit a revised proposal as part of its Act 129 Compliance filing in July of 2009; THEREFORE,
IT IS ORDERED:


1.  That, within sixty (60) days of the entry of this Tentative Order, the Parties may file comments explaining why the Settlement, as proposed, is in the public interest and consistent with the enactment of Act 129 of 2008.  Comments should include rationalization of rate caps and cost socialization and proof of likely participant benefit and cost effectiveness.



2.  That, as an alternative to Ordering Paragraph 1, above, the Parties may, within sixty (60) days of the entry of this Tentative Order, jointly file an Amended Settlement which addresses the concerns raised in this Tentative Order.  In the event an Amended Settlement is filed, the matter shall be remanded to the Office of Administrative Law Judge for such further proceedings as are deemed necessary to culminate in the issuance of a Recommended Decision on Remand.



3.  That, within sixty (60) days of the entry of this Tentative Order, PECO Energy Company may withdraw its Petition for Approval of Phase I of its Residential Real Time Pricing Program and submit a revised proposal as part of its Act 129 compliance filing in July 2009.



4.  That, if the Parties do not take action in accordance with Ordering Paragraphs 1, 2 or 3, above, the Recommended Decision shall be deemed reversed, the Joint Petition for Settlement shall be deemed denied and PECO Energy Company’s Petition for Approval of Phase I of its Residential Real Time Pricing Program shall be deemed denied without further Commission action.  In that event, this case shall be marked closed.

BY THE COMMISSION,

James J. McNulty

Secretary
(SEAL)

ORDER ADOPTED: November 6, 2008
ORDER ENTERED: November 24, 2008
�	This History of the Proceeding is largely taken from the Recommended Decision at pages 1-3.
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