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OPINION AND ORDER
BY THE COMMISSION:

Before the Commission for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge Cynthia Williams Fordham which was issued on June 24, 2008.  
History of the Proceeding



On February 20, 2007, Cynthia Contreras (Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against the Philadelphia Gas Works (Respondent) alleging, among other things:  that there were incorrect charges on her bill; that gas usage for 3125 N. Front Street was the responsibility of Dario Padilla, the tenant on the first floor of the service address; that she paid $2,143.43 to the Respondent when she sold the property; and that she received a bill for gas usage a year after she sold the property.



On March 19, 2007, the Respondent, through its counsel, filed an Answer.  In the Answer, the Respondent denied that there are incorrect charges on the Complainant’s gas bill.  The Respondent averred that during a trace meter and piping investigation conducted on March 5, 2004, foreign load was discovered at the service address.  Therefore, pursuant to Section 1529.1 of the Public Utility Code (Code), 66 Pa. C. S. § 1529.1, the account balance of $3,313.44 and the gas account was transferred to the landlord’s name.



On September 14, 2007, the Respondent, through its counsel, filed a Motion to Join Dario Padilla, the tenant, as an Indispensable Party.  No answer was filed.  By Order dated September 27, 2007, Administrative Law Judge Herbert Smolen granted the Motion and directed that an in-person hearing be scheduled.  



An initial hearing was held on December 11, 2007, before Administrative Law Judge Fordham.  The Complainant and her husband, Daniel Contreras, testified on behalf of the Complainant and sponsored six exhibits.



The Respondent was represented by counsel.  The Respondent presented the testimony of Anthony Langford, a customer review officer, who sponsored seven exhibits.  The Complainant’s six exhibits and the Respondent’s seven exhibits were admitted into the record without objection.  Mr. Padilla and his support person, Dr. Lorraine Poole-Naranjo, were present.  Mr. Padilla did not testify because he needed an interpreter. 



A second hearing was held on January 29, 2008, before Administrative Law Judge Fordham.  The Complainant and her husband, Daniel Contreras, testified on behalf of the Complainant and sponsored one exhibit.  The Respondent was again represented by counsel.  The Respondent presented the testimony of Anthony Langford, a customer review officer, who sponsored one exhibit.  Dario Padilla, the Indispensable Party, testified with the assistance of an interpreter.  Froilan Miranda was the interpreter. Mr. Padilla’s wife, Guana Padilla, and his support person, Dr. Lorraine Poole-Naranjo, were also present.



The record in this case consists of a fourteen-page transcript of the prehearing conference and a 118 page transcript of the hearings and fifteen exhibits.  The record closed on February 22, 2008.


On June 24, 2008, the Initial Decision of Administrative Law Judge Fordham was issued.  In that Initial Decision, the Administrative Law Judge Fordham dismissed the Complaint filed by Cynthia Contreras with respect to the allegations regarding foreign load and the requested relief that the tenant pay the bill in full.  The Administrative Law Judge sustained the Complaint with respect to all other issues.


Pursuant to Section 332(h) of the Code, two or more Commissioners requested review of the Initial Decision.  On August 21, 2008, the Commission decided to affirm the Initial Decision and impose a civil penalty upon the Respondent for the delay in transferring the account to the landlord/Complainant pursuant to Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1.  However, we have reconsidered that action on our own motion pursuant to Section 703(g) of the Code, 66 Pa. C.S. § 703(g).  
Discussion



Upon further review of the record and the Initial Decision in this proceeding, we have decided to reconsider our previous action which affirmed the Administrative Law Judge’s Initial Decision.  The Administrative Law Judge dismissed the Complaint in this proceeding with regard to the foreign load issues.  The Complainant/landlord alleged that the Respondent billed her incorrectly for gas usage that was the responsibility of her commercial tenant, Dario Padilla.  The Respondent averred that the bill was correct as issued, and stated that during a trace meter and piping investigation conducted on March 5, 2004, foreign load was discovered at the service address.  According to the Respondent, because foreign load was discovered, the account balance of $3,313.44 was properly transferred to the Complainant’s name on December 1, 2005, pursuant to Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1.        




Administrative Law Judge Fordham dismissed the Complaint, concluding that foreign load existed on the account and that PGW properly transferred the account to the Complainant.  




At the public meeting of August 21, 2008, we affirmed the Administrative Law Judge’s dismissal of the Complaint.  We also imposed a civil penalty upon the Respondent for waiting twenty-one months to transfer the account burdened with foreign load to the landlord/Complainant’s name pursuant to Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1.  However, for the reasons outlined below, the appropriate action is to remand this matter to the Office of Administrative Law Judge (OALJ).




The Commission has frequently addressed the issue of foreign load, but virtually all of the Commission's foreign load cases involve a public utility, a landlord and one or more residential tenants.
  In this matter, the first floor tenant complaining of the foreign load operated a beauty salon pursuant to a commercial lease with the landlord.  See Complainant’s Exhibit 1; Findings of Fact 5 and 8, I.D. at 4 and 5.



The Commission's treatment of foreign load is based on Subchapter B of Chapter 15 of the Code, 66 Pa. C.S. §§ 1521-1533.  The phrases "dwelling unit" and "residential unit" appear throughout Subchapter B, including the definitions of "Landlord ratepayer", "Residential building", and "Tenant".  See, e.g., 66 Pa. C.S. § 1521.  As noted above, our prior forays into landlord/tenant foreign load issues have usually involved residential tenants.  However, in this proceeding, the fact pattern involves a commercial tenant in a mixed use (commercial and residential) building.  Because of this mixed use fact pattern, we will remand this proceeding to the OALJ for factual and legal determinations regarding whether Sections 1521-1533 of the Code require a public utility to transfer the account of a commercial tenant in a mixed use (commercial and residential) building to a landlord.  




In making such determinations, the presiding Administrative Law Judge should address the issues of whether or not the lessees and occupant of the first floor unit in this proceeding are "tenants" as that term is defined in the Code.  It should also be determined whether the Respondent has violated any provisions of the Code and/or Commission Regulations in its handling of this matter.  If any such violations are found, it should be determined what penalties, if any, would be appropriate.  In this context, we specifically direct the presiding Administrative Law Judge to examine the twenty one-month delay between the discovery of foreign load by the Respondent and the Respondent’s transfer of the tenant's account balance to the landlord.  Lastly, if the presiding Administrative Law Judge determines that Section 1529.1 applies to the instant case, the record should be further developed regarding the proper allocation of the account balance existing at the time the Respondent placed the account in the landlord's name.  Afshari v. PPL, slip op. at 9, 12.      
Conclusion

Based on the foregoing discussion, we will reconsider our action taken in this proceeding on August 21, 2008, vacate the Initial Decision issued on June 24, 2008, at this docket and remand this action for further proceedings consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.  That the Commission’s action taken on August 21, 2008, is modified consistent with this Opinion and Order.

2.  That the Initial Decision issued on June 24, 2008, at this docket is vacated.
3.  That this proceeding is remanded to the Office of Administrative Law Judge for further proceedings consistent with this Opinion and Order.  

BY THE COMMISSION,

James J. McNulty

Secretary
(SEAL)

ORDER ADOPTED: September 11, 2008
ORDER ENTERED:  November 5, 2008
�   See, for example Afshari v. PPL Electric Utilities Corp., C-20055547 (August 15, 2007); Desai v. Columbia Gas of Pennsylvania, C-20043212 (November 30, 2006); Kiser v. Columbia Gas of Pennsylvania, Inc., C-20044110 (September 12, 2005).  
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