BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Marla R. Brown
fillin "Complainant's name" \d "":



:


v.
:
C-2008-2055866



:fillin "Docket No." \d ""
PECO Energy Company
:

INITIAL DECISION GRANTING MOTION FOR JUDGMENT ON THE PLEADINGS AND DISMISSING COMPLAINT

Before 

David A. Salapa

Administrative Law Judge

HISTORY OF THE PROCEEDING

On July 16, 2008, Marla R. Brown (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  The complaint asserts that there are incorrect charges on the Complainant’s bill and requests a payment arrangement.  Attached to the complaint is a letter from the Complainant alleging that the Respondent has been double billing.  The letter alleges that the Respondent is charging the Complainant two generation charges, two transmission charges, two distribution charges and two transition charges on her bills.  The letter asserts that it is irrelevant that the Complainant is receiving the Customer Assistance Program (CAP) rate since she is being billed twice.  The letter further states that her neighbor’s bill from the Respondent does not have two charges for generation, transmission, distribution or transition costs.  The letter asserts “I have taken this complaint to the Supreme Court and will do so again, to have this matter resolved.”  Also attached to the complaint are copies of two of the Complainant’s bills and copies of two of her neighbor’s bills. The complaint requests that the Commission “resolve” her bill.  

The Respondent filed an answer and new matter on August 29, 2008.  The answer admits that the Respondent provides electric service to the Complainant.  The answer denies that there are incorrect charges on the Complainant’s bill.  The answer denies that the Respondent has double billed or overcharged the Complainant.  Rather, the answer explains that according to the bill attached to the complaint, the Complainant used a total of 1159 kWh for the billing period.  According to the Respondent’s tariff, the answer states that customers are billed one rate for the first 500 kWh for each billing period.  Any amount over 500 kWh of usage per billing period is billed at a different rate.  According to the answer, one of the Complainant’s bills attached to the complaint shows one line for the first 500 kWh of usage and a second line showing the remaining 659 kWh of usage.  Therefore, the Respondent did not double bill or incorrectly bill the Complainant. 

The answer also asserts that the Complainant filed a previous complaint with the Commission at Z-01238111 on April 19, 2004.  Attached to the answer, marked as Exhibit B, is a copy of the April 19, 2004 complaint at Z-01238111.  The answer asserts that Special Agent Amanda N. Rumsey heard the complaint on January 21, 2005 and issued an initial decision on April 6, 2005 holding that the Complainant failed to sustain her burden of proof.  Attached to the answer, marked as Exhibit C, is a copy of the April 6, 2005 initial decision at Z-01238111.  The Commission issued a decision on the complaint on June 9, 2005 modifying the initial decision.  Attached to the answer, marked as Exhibit E, is a copy of the June 9, 2005 Commission order at Z-01238111.

According to the answer, on July 1, 2005, the Complainant appealed the Commission’s June 9, 2005 order to the Commonwealth Court of Pennsylvania.  The Commonwealth Court of Pennsylvania affirmed the Commission’s June 9, 2005 order at          Z-01238111.  Attached to the answer, marked as Exhibit G, is a copy of the docket of the Complainant’s appeal to the Commonwealth Court of Pennsylvania.

The answer asserts that the Complainant appealed the decision of the Commonwealth Court of Pennsylvania to the Supreme Court of Pennsylvania.  According to the answer, the Supreme Court of Pennsylvania denied the Complainant’s petition for allowance of appeal on March 20, 2007.  The Complainant filed two subsequent motions for reconsideration and the Supreme Court of Pennsylvania denied both motions for reconsideration.  Attached to the answer, marked as Exhibit H, is a copy of the docket of the Complainant’s appeal to the Supreme Court of Pennsylvania.

According to the answer, the current complaint raises the same issues resolved in the prior complaint at Z-0123811.  The Respondent contends that the Commission should not allow the Complainant to raise the same issues a second time.

The answer also denies that the Complainant is entitled to a new payment arrangement.  According to the answer, this issue was litigated in the prior complaint at            Z-01238111.  In its June 9, 2005 order, the Commission determined that it could not issue a payment arrangement order because the Complainant received a discounted CAP rate.  According to the answer, the Complainant currently receives a discounted CAP rate and is not entitled to a Commission-ordered payment arrangement.

The new matter states that the Complainant currently receives a discounted CAP rate, that the Commission previously determined that it could not order a payment arrangement while the Complainant received a discounted CAP rate and that the Commonwealth Court of Pennsylvania and the Supreme Court of Pennsylvania both affirmed the Commission’s determination.  The new matter asserts that the Complainant is attempting to re-litigate the same issue in this complaint but is barred from doing so.  The new matter concludes that the Commission should dismiss the complaint because the Complainant previously litigated the same issues.  The answer and new matter requests that the Commission dismiss the complaint.

The Respondent also filed a preliminary objection on August 29, 2008.  The preliminary objection asserts that the Commission should dismiss the Complainant’s complaint pursuant to 52 Pa. Code §5.101(a)(6) because the Complainant previously litigated the issues and claims in the prior complaint at Z-01238111.  According to the preliminary objection, the Complainant’s complaint is barred by the doctrines of res judicata and collateral estoppel.  The preliminary objection requests that the Commission dismiss the Complainant’s complaint because the doctrines of res judicata and collateral estoppel bar her from re-litigating issues decided in the prior complaint at Z-01238111. 

Also on August 29, 2008, the Respondent filed a motion for judgment on the pleadings.  The motion alleges that the Complainant currently receives a discounted CAP rate on her bill.  The motion asserts that this claim should be dismissed because the Commission has already determined that it cannot order a payment arrangement while the Complainant is receiving a discounted CAP rate on her bill.  The Respondent requests that it be granted judgment on the pleadings and that the Commission issue an order dismissing the complaint.  
As of the date of this decision, the Complainant has not filed an answer to the Respondent’s new matter, preliminary objection or motion for judgment on the pleadings.  The preliminary objection and motion for judgment on the pleadings are ready for decision.  For the reasons set forth below, I will grant the motion for judgment on the pleadings.

FINDINGS OF FACT



1.
The Complainant in this case is Marla Brown, whose address is listed on the complaint as 2565 Patton Street, Philadelphia, Pa.  19132-2923.



2.
The Respondent in this case is PECO Energy Company.



3.
On July 16, 2008, the Complainant filed a formal complaint against the Respondent.


4.
On August 29, 2008, the Respondent filed an answer and new matter to the Complainants’ complaint.



5.
On August 29, 2008, the Respondent filed a motion for judgment on the pleadings.



6.
On August 29, 2008, the Respondent filed a preliminary objection.

7.
The Complainant has not filed an answer to the Respondent’s new matter, preliminary objection or motion for judgment on the pleadings.

DISCUSSION

The Respondent has filed both a preliminary objection and a motion for judgment on the pleadings.  The preliminary objection asserts that the Commission should dismiss the Complainant’s complaint pursuant to 52 Pa. Code §5.101(a)(6) because the Complainant previously litigated the issues and claims in the prior complaint at Z-01238111.  According to the preliminary objection, the Complainant’s complaint is barred by the doctrines of res judicata and collateral estoppel.  The preliminary objection concludes that the Commission should dismiss the Complainant’s complaint because the doctrines of res judicata and collateral estoppel bar her from re-litigating issues decided in the prior complaint at Z-01238111. 

The regulation at 52 Pa. Code §5.101(a)(6) does not apply to previously litigated Commission cases but only to the pendency of  a prior proceeding or agreement for alternative dispute resolution.  The doctrines of res judicata and collateral estoppel are affirmative defenses that should be raised in new matter pursuant to 52 Pa. Code §5.62(b).  The Respondent did raise the issue of the previously litigated case at Z-01238111 in its new matter.

The regulation at 52 Pa. Code §1.2(a) provides that the presiding officer or the Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  Since the Respondent did raise the issue of the previously litigated case in its new matter, the Complainant had notice of the issue but has failed to file an answer to the new matter, the preliminary objection or the motion for judgment on the pleadings.  I will consider the issue of the previously litigated case at Z-01238111 in order to secure a just, speedy and inexpensive determination of this proceeding pursuant to 52 Pa. Code §1.2(a) as part of the Respondent’s motion for judgment on the pleadings.  This will not adversely affect the Complainant’s substantive rights pursuant to 52 Pa. Code §1.2(c) since the Complainant has had notice of the issue and an opportunity to respond.  

The Respondent’s motion for judgment on the pleadings argues that there are no issues of material fact regarding the Complainant’s receipt of a discounted CAP rate, or the previously litigated case at Z-01238111.  Since there are no disagreements as to any material facts, the Respondent argues that it is entitled to judgment in its favor as a matter of law.  I agree.  

The Commission’s Rule of Practice and Procedure at 52 Pa. Code §5.102 governs motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003)  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against her only those facts she specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985).

Viewing the averments in the complaint in this case as true for purposes of disposing of the motion for judgment on the pleadings, the complaint asserts that there are incorrect charges on the Complainant’s bill and requests a payment agreement.  The letter attached to the complaint alleges that the Respondent has been double billing the Complainant by charging the Complainant two generation charges, two transmission charges, two distribution charges and two transition charges on her bills.  The letter further states that her neighbor’s bill from the Respondent does not have two charges for generation, transmission, distribution or transition costs.  Attached to the complaint are copies of two of the Complainant’s bills with issue dates of 2/18/2008 and 3/18/2008 as well as copies of two of her neighbor’s bills with issue dates of 4/16/2008 and 5/16/2008.  The also letter states “I have taken this complaint to the Supreme Court and will do so again, to have this matter resolved.”  The complaint requests that the Commission “resolve” her bill.  I will first address the assertion that the Respondent is incorrectly charging or double billing the Complainant.  I will then address the Complainant’s request for a payment arrangement. 



My reading of the Complainant’s complaint is that she is contesting the Respondent’s alleged double billing for electric service.  The Respondent asserts in its answer and new matter that the Complainant filed a previous complaint with the Commission at            Z-01238111 on April 19, 2004.  The answer asserts that Special Agent Amanda N. Rumsey issued an initial decision on April 6, 2005 holding that the Complainant failed to sustain her burden of proof.  The Commission issued a decision on the complaint on June 9, 2005 modifying the initial decision but still dismissing the complaint.  According to the Respondent, the current complaint raises the same issues resolved in the prior complaint at Z-0123811 and the Complainant is precluded from re-litigating that issue in this proceeding.  With regard to the double billing issue, I disagree.

The initial decision issued on April 6, 2005, at Z-01238111 states that the Complainant requested a payment arrangement but also addressed high billing and foreign load issues.  After discussing the high billing issue, the initial decision concluded that the Complainant had not provided information sufficient enough to establish a prima facie case of high billing.  The initial decision also stated that in response to the Complainant’s assertion that someone else was using her electricity; the Respondent conducted an investigation and concluded that no foreign load was detected when the load on the Complainant’s meter was dropped.  The initial decision concluded that there was no evidence of foreign load at the Complainant’s property.  The Commission’s June 9, 2005 order at Z-01238111 adopts this portion of the initial decision.  Neither the initial decision nor Commission order addresses double billing.  Therefore, the Complainant is not precluded by the previous Commission order from raising that issue in this case.   



In its answer and new matter the Respondent denies that it has double billed or incorrectly charged the Complainant.  Rather, the answer explains that, according to the 3/18/2008 bill attached to the complaint, the Complainant used a total of 1159 kWh for the billing period.  The Respondent asserts that, pursuant to its tariff, customers are billed at one rate for the first 500 kWh for each billing period for generation, transmission, distribution and transition charges.  Any amount over 500 kWh of usage per billing period is billed at a different rate for each of these charges.  According to the answer, the 3/18/2008 bill attached to the complaint shows one line for the first 500 kWh of usage billed at one rate for each of these charges and a second line showing the remaining 659 kWh of usage billed at a different rate.



The Respondent’s tariff also explains why the Complainant’s neighbor’s bill only has one line for each charge since the neighbor’s usage shown in the 4/16/2008 and 5/16/2008 bills are both less than 500 kWh for the billing periods.  Since the usage never exceeded 500 kWh the Respondent would not have any reason to bill the neighbor for the rate for usage over 500 kWh.  Therefore, only one line for each charge appeared on the neighbor’s bill. 



There is no dispute of fact that the Complainant’s bill shows two lines for generation, transmission, distribution and transition charges.  According to the Respondent it did not double bill or incorrectly charge the Complainant but rather billed the Complainant according to its tariff.  There is no dispute of fact that the Respondent complied with its tariff in billing the Complainant.  I conclude that the Respondent complied with the Public Utility Code and Commission regulations by billing the Complainant in accordance with its tariff.  



A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006).  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. §1302; 52 Pa. Code §53.25; Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002)  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995)  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).  A public utility may not charge a rate other than the rates set forth in its tariff.  66 Pa. C.S. §1303. 



 Since the Respondent complied with its tariff in billing the Complainant, I conclude that the Respondent is entitled to judgment as a matter of law that it is not double billing or incorrectly charging the Complainant for electrical service.  I will therefore grant the Respondent’s motion for judgment on the pleadings with regard to the portion of the complaint that alleges double billing and incorrect charges and dismiss that portion of the complaint.



I will now address the Complainant’s request for a payment arrangement.  The Commission has already ruled in its June 9, 2005 order at Z-01238111, that the Complainant was not entitled to a payment arrangement because she was participating in the Respondent’s CAP program.  The initial decision issued on April 6, 2005, at Z-01238111, states that the Complainant wanted a payment arrangement.  After reviewing the Complainant’s income and expenses, the initial decision directed the Respondent to issue a catch up bill to the Complainant and directed the Complainant to pay the catch up amount and a monthly amount until any arrearages were paid in full.  The Commission’s June 9, 2005 order at Z-01238111 rejected this portion of the initial decision, holding that the Responsible Utility Consumer Protection Act at 66 Pa. C.S. §1405(c) prevented the Commission from establishing payment arrangements for customers participating in CAP programs offered by public utilities.  The Commission held that the Complainant must adhere to the terms of the Respondent’s CAP program and pay all missed CAP rate payments in order to remain in the CAP program.   



The Commission’s June 9, 2005 order at Z-01238111 was the Commission’s final order.  The Commission’s order dismissing the Complainant’s complaint was a decision in favor of the Respondent and not subject to attack in a future proceeding.  Decisions of Commonwealth administrative agencies are entitled to res judicata and collateral estoppel effect where the agency is acting in a judicial capacity and resolves disputed issues of fact properly before it which parties had an opportunity to litigate.  Kentucky-West Virginia Gas v. Pennsylvania Pub. Util. Comm’n., 721 F.Supp. 710 (M.D. Pa. 1989), aff’d 899 F.2d 1217 (3rd. Cir. 1990).  In its June 9, 2005 decision at Z-01238111, the Commission acted in a judicial capacity and resolved any issues with regard to the Complainant’s request for a payment arrangement.  The Commonwealth Court of Pennsylvania affirmed the Commission’s decision and the Supreme Court of Pennsylvania denied the Complainant’s petition for allowance of appeal from the Commonwealth Court of Pennsylvania decision.  The Commission’s June 9, 2005 decision at Z-01238111 is therefore entitled to res judicata and collateral estoppel effect. 


While 66 Pa. C.S. §703(g) grants the Commission authority to modify its prior orders, the Pennsylvania Supreme Court has stated that this power should be used sparingly because it would result in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Dept. of Trans., 416 A.2d 461 (Pa. 1980); City of Philadelphia v. Pennsylvania Pub. Util. Comm’n., 720 A.2d 845 (Pa. Cmwlth. 1998), alloc. denied, 742 A.2d 677 (Pa. 1999).  A request for relief pursuant to 66 Pa. C.S. §703(g) must be consistent with 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The provision at 52 Pa. Code 

§ 5.572(a), states:  

(a)
Petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like must be in writing and specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.



The Complainant’s complaint in this proceeding does not refer to the Commission’s June 9, 2005 order at Z-01238111 at all.  The complaint only makes a request for a payment arrangement.  Since the Complainant is pro se, I will, consistent with 52 Pa. Code §1.2, disregard this procedural deficiency in order to secure a just, speedy and inexpensive determination and consider this portion of the Complainant’s complaint as a request that the Commission modify the Jun 9, 2005 order at Z-01238111, pursuant to 52 Pa. Code §5.572(a) and 66 Pa. C. S. §703(g) and order a payment arrangement.



The Commission enunciated the standard for granting a petition for reconsideration or modification in Duick v. Pennsylvania Gas and Water Co., Docket No.        C-R0597001 et. al., (Order entered December 17, 1982)  In Duick, the Commission stated that the Commission would grant a petition for reconsideration or modification only if the petitioner presented newly discovered evidence, not in existence or not discoverable through due diligence, prior to the expiration of the time within which to file a petition for rehearing under the provisions of 66 Pa. C.S. §703(f).  The Commission further stated in Duick that a petition for reconsideration or modification may properly raise any matters designed to convince the Commission that it should exercise its discretion to rescind or amend a prior order.  The Commission explained in Duick that it expected to see new and novel arguments, not previously heard, or considerations that appear to have been overlooked or not addressed by the Commission.  A party cannot use a petition for reconsideration or modification to raise, for a second time, the same questions that were specifically considered by the Commission and decided against that party.  Pennsylvania Railroad Co. v. Pennsylvania Pub Serv. Comm’n, 179 A. 850 (Pa. Super. 1935).  A petition to reconsider or modify is not a substitute for an appeal after the time for taking an appeal has expired.



In order to convince the Commission that it should modify its June 9, 2005 order at Z-01238111, the Complainant must allege newly discovered evidence, not in existence or not discoverable through due diligence prior to the expiration of the time within which to file a petition for rehearing under the provisions of 66 Pa. C.S. §703(f).  The Complainant may properly raise any matters designed to convince the Commission that it should exercise its discretion to modify its June 9, 2005 order at Z-01238111.  



The Complainant has failed to allege any newly discovered evidence in this proceeding regarding her participation in the CAP program.  The letter and copies of the Complainant’s bills attached to her complaint indicate she is enrolled in the CAP program.  The Respondent’s new matter states that the Complainant currently receives a discounted CAP rate.  There is no factual dispute that the Complainant is still enrolled in the Respondent’s CAP program.  That fact has not changed from the June 9, 2005 order at Z-01238111.



Furthermore, there has been no change in the law since the June 9, 2005 order at Z-01238111.  The General Assembly has not enacted any legislation repealing or modifying the statute at 66 Pa. C.S. §1405(c).  The Commission has not issued any decision where it has either overruled or modified its holding in the June 9, 2005 order at Z-01238111 that 66 Pa. C.S.

 §1404(c) prohibits payment arrangements for customers enrolled in CAP programs.



By failing to allege any change in the Complainant’s enrollment in the CAP program or allege any change in the law regarding her eligibility for a payment arrangement, the Complainant has failed to allege any facts that could allow the Commission to modify or rescind its prior order.  I will therefore grant the Respondent’s motion for judgment on the pleadings with regard to Complainant’s request for a payment arrangement and dismiss that portion of the complaint as well.

Accepting as true all the facts alleged in the Complainant’s complaint, she is not entitled to relief as a matter of law.  There is no factual dispute that the alleged double billing or incorrect billing that the Complainant complains of is actually the Respondent correctly applying its tariff in calculating the Complainant’s bill.  There is no factual dispute that the Complainant is enrolled in the Respondent’s CAP program.  Since there are no factual disputes relating to the allegations in the complaint, a hearing is not necessary.

By correctly applying its tariff in calculating the Complainant’s bill, the Respondent has complied with the Public Utility Code and Commission regulations.  The Commission lacks the authority to order a payment arrangement for a customer enrolled in a CAP program.  Granting the Respondent’s motion for judgment on the pleadings is appropriate under the circumstances.  I will dismiss the complaint with prejudice.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to this proceeding.



2.
The Commission has no authority to order a payment arrangement for a customer enrolled in a CAP program.



3.
The Respondent has complied with the Public Utility Code and Commission regulations in calculating the Complainant’s bill. 

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the motion for judgment on the pleadings filed by PECO Energy Company at Docket No. C-2008-2055866 requesting that the Commission dismiss the complaint filed by Marla R. Brown is granted. 



2.
That the complaint filed by Marla R. Brown at Docket No. C-2008-2055866 is dismissed with prejudice.



3.
That the record at Docket No. C-2008-2055866 is marked closed.

Date:
November 7, 2008
_______________________



David A. Salapa



Administrative Law Judge
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