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HISTORY OF THE PROCEEDING
On April 14, 2008, Sam C. Presutti (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Duquesne Light Company alleging that there are incorrect charges on his bill for electric utility service and that he was incorrectly overcharged for a period of eight years the “light commercial rate instead of regular residential rate” for service provided to 247 Brookwood Avenue, Industry, Pennsylvania.  See Formal Complaint Form.  Mr. Presutti claims that Duquesne Light owes his son (Samuel M. Presutti), who has been paying for the electric service to the property, the sum of $1,104.00 or a credit for that amount.  On May 12, 2008, Duquesne Light filed an Answer to the formal complaint with the Commission’s Secretary’s Bureau denying the material averments of the complaint and requesting that the complaint be dismissed.  
An initial in-person hearing was scheduled for Tuesday, August 12, 2008 at 10:00 a.m. in an 11th Floor Hearing Room in the Pittsburgh State Office Building, 300 Liberty Avenue, Pittsburgh, PA 15222.  A Hearing Notice was mailed to the parties on July 11, 2008.  On July 15, 2008, the undersigned issued a Prehearing Order.   The hearing convened as scheduled but Complainant did not appear in person for the hearing.  The undersigned reached Mr. Presutti by telephone and he agreed to participate in the hearing telephonically.  Tr. 8-9.  Mr. Presutti appeared pro se.   He testified but did not present any additional witnesses or offer any exhibits.  Krysia Kubiak, Esquire appeared on behalf of Duquesne Light.  Duquesne Light presented the testimonies of two Duquesne Light employees, Debra Brown and David M. Rinehart.  Duquesne Light offered eleven (11) exhibits that were marked and admitted into evidence.  Mr. Presutti did not object to the admission of any of the exhibits during the hearing.
The hearing record remained open for Duquesne Light to mail the eleven (11) admitted exhibits to Mr. Presutti.  The undersigned advised Mr. Presutti on the record that if he wished to object to the admissibility of any or all of the exhibits he must do so in writing on or before August 25, 2008.  Tr. 56-58.  Mr. Presutti did not submit a written objection to any of Duquesne Light’s exhibits.  The transcript of the hearing, consisting of 58 pages, was received by the Commission’s Secretary’s Bureau on August 20, 2008.  The undersigned issued an Interim Order Closing the Hearing Record on August 28, 2008.      
FINDINGS OF FACT

1.
Complainant, Sam C. Presutti, resides at 273 Fairview Road, Midland, Pennsylvania (Tr. 13).    
2.
Complainant owns a raised ranch house which consists of a garage with a second floor living quarters.  The residence is located at 247 Brookwood Drive, Lot 1, Industry, Pennsylvania.  Complainant leases the property to his son (Tr. 14-15, 36).   
3.
The raised ranch house located on the property at 247 Brookwood Drive was constructed by the Complainant’s son, Samuel M. Presutti, in 2001 (Tr. 14, 36).

4.
 In 2001, Duquesne Light’s records reflect that a “Mrs. Presutti” telephoned to request electric service for a garage at 247 Brookwood Drive, not a residence.  Duquesne Light established electric service in Complainant’s name for 247 Brookwood Drive in July 2001 and charged the general small service rate-GSGM because the woman who called to establish service requested service for a garage (Tr. 31, 36; Exhibit 4).  

5.
The account for electric service provided to 247 Brookwood Drive remained in Complainant’s name from July 2001 through January 11, 2008.  On January 11, 2008, the account for electric service to 247 Brookwood Drive was put in Complainant’s son’s name (Tr. 27-28, 41, 43).

6.
On October 27, 2007, Complainant’s son telephoned Duquesne Light to question the rate being charged for electricity provided to 247 Brookwood Drive.  He informed the customer service representative that he did not run his business out of his home.  Based on this call, Duquesne Light initiated an investigation (Tr. 28-29, 35-36, 41).

7.
No one called to question the rate charged for electricity provided to 247 Brookwood Drive prior to October 27, 2007 (Tr. 41).

8.
In January 2008, David M. Rinehart, a field services representative for Duquesne Light, visited 247 Brookwood Drive and determined that the structure there was a raised ranch house.  Duquesne Light changed the rate to residential service-RS on the account and credited the account from January 2008 back to October 27, 2007, the date Complainant’s son first called (Tr. 35-36, 41, 43; Exhibit 7).
DISCUSSION     
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging that he was charged the incorrect rate for electric service provided to 247 Brookwood Drive, it is clear that Mr. Presutti is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  In other words, Complainant has the duty to establish that Duquesne Light violated the Public Utility Code, Commission regulations or a Commission-issued order by charging Complainant the general small service rate-GSGM prior to October 27, 2007.  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
Establishing a prima facie case requires either evidence sufficient to make a finding of fact permissible or evidence to create a presumption against an opponent which, if not met, results in an obligatory decision for the proponent.  Wigmore, §2994 at I(1) and (2); In re: Fink's Estate, 343 Pa. 65, 74, 21 A.2d 883, 888-889 (1941);  Rogers v. United States, 66 F. Supp. 663, 667, relying, in relevant part, on Roseberry v. Home Life Insurance Company, 120 Pa. Superior Ct. 450, 454, 183 A. 121, 95 A.L.R. 749 (1936).

If the respondent utility submits evidence of "co-equal" weight to refute the complainant's evidence, the complainant has not satisfied the burden of proof unless it presents additional evidence opposing the utility’s evidence.  Morrissey v.  PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 66 Pa. Cmwlth. Ct. 282, 443 A.2d 1373 (1982), aff'd. 501 Pa. 443, 461 A.2d 1234.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).
In the instant case, Mr. Presutti testified that the structure located at 247 Brookwood Drive has always been used as a residence.  For its part, Duquesne Light offered credible testimony that when electric utility service was requested for the property, the requester, “Mrs. Presutti,” requested service for a garage, not a residence.  
Duquesne Light established an account and charged Complainant the general small service rate-GSGM beginning in July 2001.  Duquesne Light sent out a bill each month.  No one questioned the rate being charged until Complainant’s son telephoned Duquesne Light on October 27, 2007.  In January 2008, David M. Rinehart, a field services representative for Duquesne Light, visited 247 Brookwood Drive and determined that the structure there was a raised ranch house.  Duquesne Light changed the rate to residential service-RS on the account and credited the account from January 2008 back to October 27, 2007, the date Complainant’s son first called.  No evidence was presented that Duquesne Light violated the Public Utility Code, Commission regulations or a Commission-issued order.    
Based upon the evidence of record, Complainant has failed to meet his burden of proof.  See 66 Pa. C.S. §332(a).  The undersigned finds that service for a garage was requested in 2001 and that Complainant was billed the general small service rate-GSGM from July 2001 to October 27, 2007, a period of approximately 76 months.  Each month, Duquesne Light sent out a bill for electric service and the rate was not questioned by Complainant or his son.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
2.
Complainant failed to meet his burden of proving that Respondent
violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §332(a).

ORDER

THEREFORE, 

IT IS ORDERED:


            That the complaint of Sam C. Presutti v. Duquesne Light Company, docketed at C-2008-2036388, is dismissed for failure to meet the burden of proof.
 
Dated: October 31, 2008
_________________________






Mark A. Hoyer





Administrative Law Judge
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