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HISTORY OF THE PROCEEDINGS


On January 2, 2008, Ron Abrams (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania Inc. (Respondent).  Essentially, the Complainant alleged that the Respondent’s telephone pole was planted in his backyard and that the presence of the pole had caused strangers to trespass on his property.  He asked that the pole be removed elsewhere at no cost to him.



On March 18, 2008, the Respondent filed an answer and new matter to the complaint.  It admitted that its pole had been located at the rear of the Complainant’s property since 1956.  It also stated that the pole was lawfully located in the Complainant’s backyard, that the pole did not create a safety problem for the Complainant, and that, under the Respondent’s Tariff, the Complainant is responsible for the cost of the pole relocation.


On March 18, 2008, the Respondent filed with the Commission a Preliminary Objection and a Motion to dismiss the complaint, under 52 Pa. Code §§5.101 and 5.102, on the ground the complaint failed to set forth a cause of action.  Both the Objection and the Motion were assigned to Chief Administrative Law Judge (ALJ) Veronica A. Smith.  The Chief ALJ denied the Preliminary Objection because she found that the Respondent is charged with providing service and facilities which are adequate, safe, and reasonable, and that therefore the complaint is not legally insufficient under Section 1501 of the Public Utility Code, 66 Pa.C.S. §1501.


A hearing was scheduled for October 2, 2008.  The Complainant was not present at the hearing.  The Respondent was represented by Margaret M. Morris, Esquire, who presented the testimony of one witness and introduced six exhibits which were admitted into the record.  



The record was closed on October 2, 2008.  

FINDINGS OF FACT


1.
The Complainant is the owner of the house located at 139 Dale Road, Willow Grove, Pennsylvania (Formal Complaint Form).



2.
The Respondent’s telephone pole, designated Pole 202F has been located in the easement in the rear of the Complainant’s property since November 8, 1956 (N.T. 8-10; Verizon Exhibit 1 and 2).



3.
Pole 202F (Circle No. 4 on Verizon Exhibit 2) is on Patricia Avenue (N.T. 10, 11; Verizon Exhibit 2).


4.
Pole 202F, together with other poles outside the Complainant’s property, provides power, cable television, and telephone service to the Complainant and his neighbors (N.T. 11-13).


5.
Pole 202F has pole steps which stick out.  To climb the pole, utilities’ employees must use a special kind of equipment (like a nail driven into the pole) and pole steps sticking out on both sides of the pole.  It is impossible for a stranger just to walk into the Complainant’s backyard and scale up the pole (N.T. 15-17).


6.
Pole 202F is in a good condition.  There are no marks or signs of vandalism on the pole (N. T. 19, 20; Verizon Exhibit 4).   


7.
The Respondent’s policy requires its employees or contractors, before accessing a property, to identify themselves to a property owner and to tell him or her what they are going to perform on his or her property (N.T. 23, 24).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this dispute, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has violated its duty of providing reasonable service by installing a pole in an unreasonably dangerous location in his backyard and that the Respondent is required to bear the cost of relocating the pole because the relocation is directed by a government agency.  Trucco v. PPL Electric Utilities Corporation, d/b/a PPL Utilities, Docket No. C-00004271 (Pa. PUC March 29, 2002).  The Complainant could not sustain the burden of proof because he did not appear at the hearing.


When a complainant does not appear, the only function remaining to this forum is that of announcing the facts and dismissing the case.



Further, the Commission satisfied the requirement of affording administrative due process to the Complainant by providing timely notice of the hearing on her complaint, and the opportunity to be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984).  The Commission’s Hearing Notice of September 3, 2008, which informed the parties of the day, date and time of the hearing in this case, was mailed to the Complainant at the address provided on the formal complaint form.  The Commission’s Hearing Notice has not been returned by the United States Postal Service.  Therefore it is presumed that the Complainant received the Commission’s notice of the hearing.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 Pa. 1974; Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. Ct. 1982); Samaras v. Hartwick, 697 A.2d 71 (Pa. Super. Ct. 1997).



Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Pa. PUC October 25, 1993).  The Commission has held that when a complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139 (Pa. PUC November 16, 1993).  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
The Complainant has failed to carry his burden of proof.   
ORDER


THEREFORE,



IT IS ORDERED:
 

1.
That the Respondent’s Motion to Dismiss the complaint is granted.


2.
That the complaint filed by Ron Abrams against Verizon Pennsylvania, Inc. at Docket No. C-2008-2025535 is dismissed with prejudice.

Date:
        October 31, 2008       


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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