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INITIAL DECISION
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On October 10, 2007, Pamela Newman (Complainant) filed a formal complaint against PECO Energy Company (Respondent) alleging that her electric bills do not show her past-due balances or how payments are credited to her account.  Complainant requested that an independent accounting firm “audit PECO and suggest a simpler billing process that will line up all charges, payments and balances for monthly charges and payments on the bill.”  On November 8, 2007, Respondent filed an answer denying the material allegations in the complaint.


By Hearing Notice dated November 21, 2007, an initial hearing was scheduled to be held on January 8, 2008.  However, at the January 8, 2008 hearing, the parties requested a continuance.  Tr. 4-5.  Counsel for Respondent, Michael Swerling, stated that Respondent was working on changes to its bill, and he wanted to update Complainant following a meeting that was scheduled for the end of January 2008.  Tr. 4-7.  Mr. Swerling stated that the meeting would provide the date when Respondent would be implementing changes to its bill.  Id.  Mr. Swerling indicated that those changes to Respondent’s bill might satisfy Complainant’s complaint.  Id.  I granted the parties’ request for a continuance of the initial hearing.  Tr. 8-9.  The proceeding held on January 8, 2008, was treated as a prehearing conference.  Id.


By Hearing Notice dated March 10, 2008, an initial hearing was scheduled for April 8, 2008.  The initial hearing was held as scheduled, and both parties appeared.  Complainant testified.  She also introduced three exhibits, all of which were admitted into evidence.  Anita Armstead testified on behalf of Respondent.  Ms. Armstead is employed by Respondent as a Senior Supervisor.  Respondent introduced two exhibits, both of which were admitted into evidence.


By Hearing Notice dated May 12, 2008, a further hearing was scheduled for July 24, 2008.  The further hearing was held as scheduled.  Both parties appeared.  Complainant testified.  Complainant introduced one exhibit, which was admitted into evidence.  Ms. Armstead testified on behalf of Respondent.  Respondent introduced two exhibits, both of which were admitted into evidence.  The record closed on August 25, 2008.
FINDINGS OF FACT


1.
Complainant is a residential electric customer of Respondent at 5930 Arch Street, Philadelphia, PA 19139.  Tr. 16.


2.
In October 2006 Respondent introduced a new billing system.  Tr. 55.



3.
Under the present billing system the following account information appears on customer bills:  (1) total current charges; (2) current budget billing amount; and (3) current payment arrangement amount.  Tr. 58-59.


4.
Respondent is making certain enhancements to its billing system.  Tr. 55.



5.
Effective November 2008, the following account information will appear on customer bills: (1) total current charges; (2) current budget billing amount; (3) current budget balance; (4) the previous month’s budget balance; (5) total budget balance; (6) current payment plan amount; (7) payment plan balance; (8) the number of remaining payment plan payments; and (9) total account balance.  Tr. 58-59; PECO Ex. 2.



6.
From March 2007 to May 2008, Complainant was enrolled in Respondent’s Customer Assistance Program (CAP) at tier C.  Tr. 39, 59-60.



7.
As a tier C CAP customer, Complainant received a 75% discount on her first 500 kWh of usage each month, and a 30% discount on usage over 500 kWh.  Tr. 39.



8. 
From March 2007 to July 2007 Complainant was required to monthly pay budget bills of $93.00, plus $15.10 toward the arrearage she had at the time she enrolled in CAP.  Tr. 59-60, 38.*
  



9.
Respondent reviews customers’ budget bills every four months to assess whether the budget amount is consistent with the customers’ usage.  Tr. 28.*


10.
From July 2007 to November 2007 Complainant was required to monthly pay a budget bill of $143.00 plus $15.10 toward her arrearage.  Tr. 59-60, 38.*


11.
Respondent may change a customer’s billing from budget to straight at the customer’s request or if the customer makes a budget bill payment late.  Tr. 61.



12.
From November 2007 to May 2008, Complainant received “straight bills.”  Respondent required her to pay current monthly charges plus $15.10 toward her arrearage.  Tr. 60, 60.*


13.
In May 2008, after providing Respondent with new income information, Complainant was enrolled in tier B of CAP.  Tier B of CAP is for households with incomes between 0-25% of the Federal Poverty Guidelines (FPG).  As a tier B CAP customer, Complainant receives an 85% discount on her first 500 kWh of usage each month.  Tr. 19-20,* 60.*



14.
As a condition of enrollment in tier B of CAP, Respondent requires Complainant to pay budget bills.  As a tier B CAP customer, Complainant is required to pay a budget bill of $85.00 a month.  Tr. 24-25,* 46-47,* 60.*


15.
Respondent determines a customer’s budget bill amount by totaling the customer’s previous 12 months of usage and dividing that amount by 12 to derive a monthly payment amount.  Respondent reconciles customers’ budget billing every 12 months.  Customers are given a credit if they paid for more electricity than they actually consumed over the 12-month period.  Customers are billed for electricity consumed but not previously billed over the 12- month period.  Tr. 27-29.*   
DISCUSSION


Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Ms. Newman has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (Pa. Commw. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Marguiles, 70 A.2d 854 (Pa. 1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Commission, 447 A.2d 1100 (Pa. Commw. 1982); Edan Transportation Corp. v. Pa. Public Utility Commission, 623 A.2d 6 (Pa. Commw. 1993); 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Dept. of Public Welfare, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



In the present case, Complainant alleged that her electric bills do not include her past due balances or show how her payments are credited to her account.  Complainant requested that the Commission direct that Respondent be audited by an independent accounting firm that would recommend a bill that shows all charges, payments and balances.  Complainant argued that because current bills do not show her balances and how payments are credited to her account, she is unsure of what she actually owes Respondent.



At the hearing, Complainant also argued that she should not be required to receive budget bills as a condition of enrollment in CAP.  Complainant asserted that budget billing requires her to pay more for electricity than she actually consumes.



Respondent’s witness, Anita Armstead, testified that under the present billing system,
 customers’ bills show total current charges, and the current budget billing and payment arrangement amounts.  Ms. Armstead admitted that presently customer bills do not show all past due balances (including the balances on pre-CAP enrollment arrearages, also referred to as payment arrangement or payment plan balances) and how payments are credited to customers’ accounts.  Ms. Armstead testified, however, that effective November 2008, customers’ bills will show: (1) the previous month’s budget balance; (2) the total budget balance; (3) the payment plan balance; (4) the number of remaining payment plan payments; and (5) the total account balance.  Tr. 48, 51, 58-59; PECO Ex. 2.  



Complainant indicated that she is uncertain whether the total outstanding balance that Respondent claims that she owes, which was $965.75
 as of July 3, 2008, is accurate.  Complainant, however, admitted that she had no proof that Respondent ever failed to credit any payments to her account.  Tr. 21.*  Complainant also did not show that Respondent ever failed to credit to her account any overpayments made by Complainant while she was a budget billing customer.  Complainant also did not allege that her bills were based on a faulty meter, inaccurate or estimated meter readings, or foreign load.


At the hearing, Ms. Armstead presented a detailed statement of Complainant’s account which showed bill amounts, payments and balances.  See, PECO Exhibit 3.  The account statement showed that prior to her enrollment in CAP in March 2007, Complainant had an outstanding arrearage of $709.49.  Tr. 33.  Upon enrollment in CAP, Complainant was placed on budget billing, which required her to monthly pay $93.00 plus $15.10 toward her pre-CAP arrearage of $709.49.    Therefore, Complainant’s bill for the period from February 5, 2007 to March 6, 2007 required her to pay a “special budget amount” of $108.10 ($93.00 + $15.10).  However, when Complainant failed to pay that month’s bill, Respondent added to Complainant’s pre-CAP arrearage of $709.49 the price of the electricity she actually consumed during the February to March 2007 period which was $397.40.
    Thus, Complainant’s total account balance increased to $1,106.89 ($709.49 + $397.40).  Tr. 46, 48, 29-35;* PECO Ex. 3 at 1.


For the billing period from March 6, 2007 to April 4, 2007, Respondent requested that Complainant pay the past due special budget amount of $108.10 plus the currently due special budget amount of $108.10 or a total of $216.20.  On March 30, 2007, Respondent received a Low Income Home Energy Assistance Program (LIHEAP) grant in the amount of $310.00 on Complainant’s behalf.  Respondent consequently subtracted the $216.20 requested payment from the $310.00 LIHEAP grant which left a credit of $93.80.  The price of the electricity that Complainant actually consumed that month was $211.94.   Tr. 35;* PECO Ex. 3.    Respondent derived a new total outstanding balance of $1,008.83 as follows:

$1,106.89 (previous month’s outstanding balance) + $211.94 (price of actual consumption) = $1,318.83
$1,318.83 - $310.00 (LIHEAP grant payment) = $1,008.83 (total outstanding balance)
Tr. 36;* PECO Ex. 3 at 1.


For the billing period from April 4, 2007 to May 3, 2007, Respondent requested that Complainant pay $14.30 ($108.10 special budget amount minus the $93.80 credit from the previous month’s bill).  Complainant did not pay that bill.  The price of the electricity that Complainant actually consumed that month was $126.50.  Respondent derived a new total outstanding balance of $1,135.33 as follows:
$1,008.83 (previous month’s outstanding balance) + $126.50 (price of actual consumption) = $1,135.33 (total outstanding balance) 

Tr. 37;* PECO Ex. 3 at 1.



For the billing period from May 3, 2007 to June 3, 2007, Respondent requested that Complainant pay the special budget amount of $108.10.  On May 25, 2007, Respondent received a LIHEAP grant in the amount of $300.00 on Complainant’s behalf.  The price of the electricity that Complainant actually consumed that month was $15.42.  Respondent derived a new total outstanding balance of $850.75 as follows:
$1,135.33 (previous month’s outstanding balance) + $15.42 (price of actual consumption) = $1,150.75
$1,150.75 - $300.00 (LIHEAP grant payment) = $850.75 (total outstanding balance)

Tr. 38;* PECO Ex. 3 at 2.


Ms. Armstead similarly showed how the charges and balances were calculated for the subsequent billing periods, up to the bill for the June 4, 2008 to July 3, 2008 period.  See, Tr. 38-46;* PECO Exs. 3-4.  Complainant’s total outstanding balance as of July 3, 2008 was $965.75.  PECO Ex. 4 at 3.  Thus, while the bills that Complainant received did not show her outstanding balances and how payments were credited to her account, the testimonial and documentary evidence provided by Ms. Armstead at the hearing showed that Respondent has been accurately calculating her outstanding balances and crediting payments to her account.  Evidence of record also showed that Respondent has been billing Complainant for amounts consistent with the terms of her enrollment in CAP.  I agree with Complainant that it would be helpful if CAP customer bills included information regarding the customer’s balances and how payments have been credited to the customer’s account.  However, I do not find that Complainant met her burden of proving that Respondent violated public utility law by not including that information on CAP customer bills.  Complainant did not show that Respondent provided inadequate, inefficient, unsafe and unreasonable service in violation of Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501.  I also note that Ms. Armstead testified that effective with the November 2008 bills, customers will see their budget balances, payment agreement balances and total balances; which should prove helpful to Complainant and other CAP customers.
  With this information, Complainant may also be able to track how her payments are credited to her account.  I further note that if necessary, Complainant may always seek further clarification about her bills from a customer service representative of Respondent.


In this case, Complainant also claimed that Respondent is overcharging her through budget billing.  As a condition of enrollment in CAP,
 Respondent requires that Complainant receive budget bills.  Tr. 80-81.*  Respondent calculates a customer’s budget bill amount by taking the customer’s previous 12 months of usage and dividing that amount by 12.  Tr. 28-29.*  Respondent then bills the customer an equal amount throughout the year.
  Id.  On the 12th month Respondent reconciles the customer’s account for any over or underpayments.  Id.  If the customer has overpaid (paid more than the customer actually consumed) then the customer receives a credit on his or her bill.  Id.  If the customer has underpaid, then the customer is billed for the amount consumed but not previously billed.  Id.  As Complainant acknowledged, budget billing is a condition of her enrollment in CAP.
  Tr. 24-25.*  Ms. Armstead testified that budget billing is designed to make customer bills more affordable by eliminating the dramatic spikes in bill amounts that arise with the use of electric air conditioning in the summer and/or electric heating appliances in the winter.  Tr. 28.*  Complainant’s account statements reflect significant usage in the winter months.  For example, the actual discounted price associated with Complainant’s usage in February, March and April of 2007, was $397.40, $211.94 and $126.50, respectively.  PECO Ex. 3 at 1.  However, Complainant’s special budget bill at the time was $108.10 ($93.00 budget bill + $15.10 toward the pre-CAP arrearage).  Complainant thus benefitted from budget bills that were lower than what she otherwise would have been required to pay during the winter months.  Complainant has not shown any failure on the part of Respondent to reconcile any overpayments that she may have made over a 12-month period.  I find that Complainant has failed to prove that Respondent has violated public utility law by requiring her to receive budget bills as a condition of her enrollment in CAP.



For all of the foregoing reasons, I must dismiss the complaint in its entirety.  
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. §701.



2.
Complainant had the burden of proof.  66 Pa.C.S. §332(a).



3.
Complainant failed to meet her burden of proof.


4.
 Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Pamela Newman against PECO Energy Company at Docket No. C-20078419 is dismissed.

2.
That this case be marked closed.
Date:
November 13, 2008



_______________________________







Charles E. Rainey, Jr.








Administrative Law Judge

	� 	The pages of the prehearing conference and initial hearing transcripts are numbered consecutively.  The transcript of the further hearing, however, starts at page “1.”  In this initial decision an asterisk (*) designates a reference to a page from the transcript of the further hearing.


	� 	Respondent’s present billing system was implemented in 2006.  Tr. 55-57.


	� 	See, PECO Exhibit 4 at 3.


	� 	At the time, Complainant was tier C CAP customer.  The referenced amount included the discount that Complainant received as a tier C CAP customer.  Tr. 31-32.* 


	� 	Parenthetically, I note that a proposed settlement in another proceeding involving Respondent states that beginning in June 2009, CAP customer bills will include additional information, such as the discount amount and dollar savings, to help CAP customers better understand their bills.  See, PECO Energy Company Universal Services Three-Year Plan 2007-2009 Submitted in Compliance with 52 Pa. Code § 54.74, M-00061945 (Recommended Decision dated October 28, 2008) at 13-14.   


	� 	In May 2008, after providing Respondent with new income information, Complainant was enrolled in tier B of CAP.  Tier B of CAP is for households with incomes between 0-25% of the Federal Poverty Guidelines (FPG).  As a tier B CAP customer, Complainant receives an 85% discount on her first 500 kWh of usage each month.  Tr. 19-20,* 60.*





	� 	Respondent reviews budget bills every four months to ensure that the budget bills are in line with the customer’s usage.  Tr. 28.*


	� 	Complainant read from her copy of Respondent’s booklet on its CAP.  Tr. 24-25.*
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