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FINAL OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are several documents relating to the Tentative Opinion and Order that was issued by the Commission herein on September 8, 1999, in the above-captioned proceeding.  These documents include the following: National Utilities, Inc., et al. (Respondent) filed a Response to the Tentative Opinion and Order on September 23, 1999.  The Prosecutory Staff of the Commission’s Law Bureau (Staff)
 filed a Reply to the Respondent’s Response on December 2, 1999.



On August 23, 2000, Staff filed a Motion that requested the formal termination of prosecution against the Nuremburg and Scenic Knolls water systems as part of the above-captioned Complaint proceeding against the Respondent.  The basis of that request was that those water systems had been acquired by United Water Pennsyl​vania, Inc.  On August 29, 2000, United Water Pennsylvania, Inc. filed a Memorandum in Support of Prosecutory Staff’s Motion.  That Memorandum noted that United Water Pennsylvania supported the Staff’s Motion to withdraw prosecution against Nuremburg and Scenic Knolls Water System.



By Secretarial Letter issued on September 19, 2000, the Commission advised the Parties that the proceeding at Docket No. C-00967814 had been marked closed.  By Secretarial Letter issued on October 17, 2000, the Commission noted that, due to an administrative error, its September 19, 2000 Letter was erroneous in that it stated that the entire complaint docket against the Respondent was closed.  The October 17, 2000 Secretarial Letter further noted that it was the intent of the Commission to close only the complaint docket as it pertained to the Respondent’s Nuremburg and Scenic Knolls water systems.  The complaint proceedings against the other named utilities have not been closed.



On November 29, 2000, the Respondent filed a Letter with the Commission which, inter alia, requested that the Tentative Opinion and Order herein issued on September 8, 1999, be made final by Commission action as soon as possible.

History of the Proceeding



On or about March 20, 1996, Staff filed a Formal Complaint against the Respondent, No. 1 Utilities, Inc. (No. 1), Brooklyn Water Company (Brooklyn), Tobyhanna Water Company (Tobyhanna), Heidelburg Heights Sewerage Company (Heidelburg Sewer) and Rivercrest Public Service Water Corporation (Rivercrest, collectively with the other named entities, Respondents).  The Complaint alleged thirty-eight counts of violations of the Public Utility Code, the Pennsylvania Code, and various Commission Orders.



On April 30, 1996, the Respondents filed an Answer, New Matter, and Motion to Strike.  Staff filed a Response to the Respondents’ Motion.



A Prehearing Conference was held on October 7, 1996.  Staff, the Respondents, and the Office of Consumer Advocate (OCA)
 were represented by counsel at the conference.  Evidentiary hearings were scheduled for December 10 and 11, 1996.  Because of a scheduling conflict on the part of one of the attorneys, and also because of ongoing settlement discussions, the December hearings were continued until further notice by counsel.



During an initial hearing on January 29, 1997, the Parties indicated that they were engaged in settlement discussions and that another hearing should be scheduled for March 1997.  The scheduled March 26, 1997 hearing was subsequently continued at the request of, and with the concurrence of, the Parties.



The Parties advised the presiding Administrative Law Judge (ALJ) Herbert S. Cohen via three status reports that, as a result of the sale of the various assets and the ongoing settlement discussions and negotiations, further evidentiary hearings would not be necessary.  On December 4, 1998, Staff and the Respondent submitted, for Commission review, their Joint Petition for Settlement.  In a Letter dated December 23, 1998, the OCA indicated that it did not support or oppose the Joint Petition.
  



The Initial Decision of ALJ Cohen was issued herein on January 26, 1999.  In his Initial Decision, the ALJ stated that, in his opinion, it was in the public interest that the Joint Petition for Settlement be granted.  The ALJ stated that he made this recommendation in view of the Respondents’ substantial compliance with the Staff’s recommendations.  The ALJ repeated many of the specific terms of the Settlement Agreement in the Ordering Paragraphs of his Initial Decision, found on pages 7‑15 thereof.



Subsequently a Tentative Opinion and Order herein was entered on September 8, 1999.  The Tentative Opinion and Order modified the ALJ’s Initial Decision by directing that, while the Settlement should in large part be approved, nonetheless the Respondent must exit the jurisdictional water and wastewater business within two years.  The Tentative Opinion and Order was to become final without further Commission action if no responses were filed thereto within twenty days of its entry date.  Responses to the Tentative Opinion and Order were filed as above noted.



The Respondent filed a Letter with the Commission on November 29, 2000, that, inter alia, requested that we enter a final Opinion and Order in the instant C‑Docket which is similar in form to its previous Tentative Opinion and Order.  That Letter also made reference to developments in the Respondent’s rate case, PA PUC v. National Utilities, Inc., at Docket No. R-00984334, that will be discussed in more detail below.






Discussion



We note that ALJ Cohen recommended in his Initial Decision issued on January 26, 1999, that the Settlement Agreement herein be adopted by the Commission, as being in the public interest, in view of the substantial compliance by the Respondents with the Staff’s recommendations.  The ALJ recommended that Staff should withdraw its request for fines and/or civil penalties in exchange for the Respondents’ satisfactory completion of each and all obligations enumerated in the Joint Petition for Settlement.  The ALJ reproduced many of the terms of the Settlement Agreement in his Recom​mended Ordering Paragraphs, found on pages 7-15 of his Initial Decision.



As above noted, we issued a Tentative Opinion and Order herein on September 9, 1999, in which we concluded that, after review of the ALJ’s Initial Decision, we could not accept the Settlement Agreement in its present form.  We reached that decision because we were not convinced that the Settlement Agreement went far enough to protect the public interest.  (Tentative Opinion and Order, p. 13).



Specifically, we noted that, at page 3 of the Joint Petition for Settlement, it was stated that:  “…the Respondents intend to divest themselves of their water and sewer holdings and orderly exit the utility business within five years from the date the Commission enters an order approving this settlement…”  We thereupon stated that our primary focus in this proceeding must be the public interest, and that the public interest herein dictated that the Respondent should relinquish all ownership and control of its jurisdictional water and wastewater public utilities as soon as possible.  



Accordingly, we stated that we would reluctantly adopt the Settlement, but only with the caveat that the Respondent commits to relinquishing ownership and control over all its jurisdictional water and wastewater systems within two years.  (Tentative Opinion and Order, p. 14).  We also noted that we would issue the instant order as a Tentative Order, in order to provide the Parties with the opportunity to respond within twenty days of the date of issuance.  We noted that if no responses to the Tentative Order were filed within the prescribed twenty-day period, the Tentative Order would become final with no further Commission action.  (Tentative Opinion and Order, pp. 14‑15).



The Respondent filed a Response to the Tentative Opinion and Order on September 23, 1999.  On pages 7-17 of that Response, the Respondent discussed issues related to a concurrent R‑Docket proceeding that had been initiated by the Respondent at Docket No. R‑00984334, et seq.



After discussion of certain other ancillary issues, the Respondent concluded that the Joint Petition for Settlement in the C-Docket, as originally submitted by the Parties and as recommended for approval by the ALJ, should be adopted by the Commission, as being in the public interest.  The Respondent pointed out that the Parties engaged in numerous meetings, telephone conferences and correspondence, as well as meetings with customers to discuss their concerns, prior to arriving at the proposed Settlement Agreement.  The Respondent also pointed out that it is providing safe and adequate service on a continuing basis, as demonstrated by the record.  Accordingly, the Respondent argued that no modification to the Settlement Agreement is necessary or desirable.  (Response, pp. 31‑32).



Staff filed a Reply to the Respondent’s Response on December 2, 1999.
  In its Reply, Staff stated that the Settlement, as drafted, is a reasonable solution to a complex problem and, as such, should be approved by the Commission.  Staff also noted that, while the Respondent has taken steps to improve the condition of the utility and the service it provides, it remains far from an optimal utility company.  Accordingly, Staff asserted that the Respondent’s swift but orderly exit from the utility business remains in the best interest of the Respondent’s customers.  (Reply, pp. 7‑8).



On December 30, 1999, the Respondent submitted a Letter briefly recounting the history of the C-Docket herein, up to the time of the Respondent’s Response to the Tentative Order.  The Respondent noted that, in its Response, it had requested that the condition outlined in the Tentative Order, i.e., that the Respondent exit from the jurisdictional water and wastewater business within two years, be removed.  The Respondent pointed out that the Commission, in its Tentative Order at R-00984334, et seq., entered on October 7, 1999, also included the same condition of the Respondent exiting the jurisdictional water and wastewater business within two years.  On October 25, 1999, the Respondent filed its Response to that Tentative Order also requesting the removal of that condition.  



The Letter also noted that, on November 4, 1999, the Commission entered a Final Order at the R‑Docket which dismissed the Respondent’s rate filing.  Subsequently, noted the Respondent, the Respondent reluctantly accepted this condition in its Petition for Amendment and Reconsideration.  The Commission thereupon granted the Respondent’s Petition for Amendment and Reconsideration in an Order entered on December 20, 1999, thereby terminating the rate case and closing the R-Docket. 



The Respondent pointed out that, since it has already accepted the condition of exiting the jurisdictional water and wastewater business within two years in the R‑Docket, it will also accept that condition in the C‑Docket herein.  Accordingly, the Respondent stated that it wishes to modify its Response to the Commission’s Tentative Order at the C-Docket, and accept the condition of exiting the jurisdictional water and wastewater business within two years.  Therefore, the Respondent requested that the Commission enter a final order in the C-Docket that is similar in form to its Tentative Order entered on September 8, 1999.



We note that the proceeding, at Docket No. R-00984334, et seq., progressed  concurrently with the C-Docket herein.  The Complaint proceeding had been initiated by the Respondent’s filing of its Supplement No. 7 to Tariff Water-Pa. PUC No. 24, to become effective on January 3, 1999, which contains changes in rates, rules, and regulations calculated to produce $477,026 in additional revenues.  After many preliminary steps in the R-Docket proceeding, we entered, on December 20, 1999, a final Opinion and Order therein.  That Opinion and Order, inter alia, adopted, as modified, the Joint Petition for Settlement of Rate Investigation which had been previously filed by the Parties hereto.  



The December 20, 1999 Opinion and Order also directed that the Respondent would be permitted to file a tariff supplement which would increase its rates so as to produce an increase in annual operating revenues by $230,000.  However, the Order also pointed out that the permission for the Respondent to increase its rates to the mandated level was conditioned on the Respondent’s exiting the jurisdictional water and wastewater business within two years of the entry date of the Order.  The Respondent was expected to timely enter into agreements with a suitable buyer or buyers for all its jurisdictional water and wastewater operations.



On November 29, 2000, the Respondent filed a Letter with the Commission in which it requested an update on the status of the C-Docket herein.  The Respondent also outlined some of the history of the C-Docket and how it had, by virtue of its previous Letter of December 30, 1999, reluctantly accepted the condition that it exit from the jurisdictional water and wastewater business within two years.  The Respondent requested that the Commission act expeditiously to close the C-Docket herein because “it is difficult to negotiate with potential buyers for NUI’s systems when this outstanding proceeding remains open, especially when NUI has agreed to the terms of the Tentative Order.”  (Letter, p. 2).  

We note that the Respondent has agreed, per its Letter of December 30, 1999, to accept the condition that it exit from the jurisdictional water and wastewater business within two years of the date of entry of the Opinion and Order which served to close the R-Docket herein.  Accordingly, the Respondent must exit the water and wastewater business within two years of the date on which the Order at the R‑Docket was entered (see Ordering Paragraph No. 5 of Order entered December 20, 1999, p. 8).  We wish to emphasize that the December 20, 1999 date is the controlling date.  Thus, the Respondent must have exited the water and wastewater business by December 20, 2001.



Since we have directed that the Respondent exit the jurisdictional water and wastewater business by December 20, 2001, and since the Respondent has agreed to this provision, there now exists no impediment to closing the instant C-Docket.  Accordingly, we direct that the Respondent comply with all the terms of the instant Settlement Agreement, as modified by the Tentative Opinion and Order that was entered in the instant C‑Docket on September 8, 1999, by December 20, 2001.  Upon completion of all of the outstanding duties and obligations imposed upon the Respondent by the terms of the Settlement Agreement, as modified, the record herein will be marked closed, consistent with the instant Final Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Tentative Opinion and Order entered at Docket No. C‑00967814, on September 8, 1999 is hereby made final to the extent that it is consistent with this Opinion and Order.  

2.
That the Initial Decision of Administrative Law Judge Herbert S. Cohen issued herein on January 26, 1999, is adopted as modified by the Tentative Opinion and Order herein entered on September 8, 1999.



3.
That the Settlement Agreement at Pennsylvania Public Utility Commission, Law Bureau Prosecutory Staff v. National Utilities, Inc., et al., Docket No. C‑00967814, as modified by the Tentative Opinion and Order entered herein on September 8, 1999, is adopted.



4.
That National Utilities, Inc. must exit from all its jurisdictional water and wastewater operations by December 20, 2001.



5.
That National Utilities, Inc. shall submit bi-monthly updates of divestment progress and service quality status to the Commission’s Bureau of Fixed Utility Services, Mr. David Newcomer, beginning within thirty (30) days from the date of entry of this Final Opinion and Order.



6.
That, if the condition stated in Ordering Paragraph No. 4 above is not met, this matter will be referred to the Commission’s Law Bureau for such action as may be deemed necessary.



7.
That the Secretary shall mark the record at Docket No. C-00967814 closed upon completion of all the outstanding duties and obligations imposed upon National Utilities, Inc. 








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED: July 26, 2001

ORDER ENTERED:  July 31. 2001

�	The Prosecutory Staff consists of members of the Law Bureau, the Bureau of Audits, and the Bureau of Consumer Services. 


�	The Staff also filed, with its Reply, an Application for Leave to File Reply Out of Time, which we granted. 


�	The OCA entered its appearance herein on April 23, 1996.


�	 The OCA further stated that it viewed the resolution of the instant Com�plaint as being without prejudice to any pending or prospective Complaints against the Respondent and its affiliates, including general rate base proceedings, as well as rate and quality of service issues which may be raised in such proceedings. 





�	As above noted, Staff also filed with its Reply an Application for Leave to File its Reply Out of Time, which was granted.
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