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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for disposition are the Exceptions (Exc.) filed by Eugene Ziolkowski (Complainant) on October 23, 1999, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) John H. Corbett, Jr., which was issued on October 7, 1999.  On November 15, 1999, the Secretary of the Commission sent a memorandum to Columbia Gas of Pennsylvania, Inc. (Respondent), informing the Respondent that its Reply Exceptions filed on November 10, 1999, were not timely filed.

History of the Proceeding


By Formal Complaint filed on April 14, 1999, the Complainant disputed a bill for natural gas service he received from the Respondent at a property containing two (2) rental units which he owns at 423 Valley Road, Ambridge, Pennsylvania, and requested that his bill be adjusted.  The Complainant further alleged that the Respondent had not provided reasonable service in that the Respondent was unable to locate a gas leak at said property until the third inspection of the gas service lines on the property.  The Respondent filed an Answer denying the substantial allegations in the Complaint.  (I.D., p. 1).



On August 11, 1999, the ALJ conducted a Telephonic Hearing in this proceeding.  The Complainant appeared pro se, while the Respondent was represented by counsel.  The record in this proceeding consists of 113 pages of Transcript, as well as several exhibits.  In the Initial Decision, the ALJ recommended that the Complaint be denied because of the Complainant’s failure to meet his burden of proof.  As mentioned above, the Complainant filed Exceptions to the ALJ’s Initial Decision.

Discussion


The ALJ made forty-five (45) Findings of Fact and reached four (4) Conclusions of Law.  (I.D., pp. 2-9 and 18, respectively).  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless specifically identified and discussed.   



Before we address the issues raised on exception, we note that any issue or exception which we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 155 Pa. Commonwealth Ct. 537, 625 A.2d 741 (1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 86 Pa. Commonwealth Ct. 140, 485 A.2d 1217 (1984).




Also before addressing the Exceptions, we will review the requirements of the Public Utility Code and court decisions regarding the matter of burden of proof in this proceeding.  Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the party seeking relief from this Commission bears the burden of proof.  In this proceeding, that burden is borne by the Complainant.  In its decision at Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term “burden of proof” means the duty of a party to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest degree, than the evidence presented by the other party.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1986).



Pursuant to Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704, a decision of this Commission must be supported by substantial evidence of record.  The Pennsylvania Courts have determined that the term “substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a con​clusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Railway Company v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corporation v. Unemployment Compensation Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Commonwealth of Pennsylvania, Department of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).



Regarding high bill complaints, in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron), we determined that, while the accuracy of the meter is an important factor, a complainant could satisfy his or her prima facie burden of proof by establishing that:  (1) there were no prior consumption abnormalities; (2) there has been no change in occupancy; and (3) the customer does not have the capacity to use the amount for which he was billed.  Consideration could be given to the billing history of the account, any change in the number of occupants residing in the household, the potential for energy usage, and any other relevant facts or circumstances.  William H. Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



In his first Exception, the Complainant contends that there is an inconsistency between proposed Finding of Fact No. 16, which states that the gas leak which was discovered on December 1, 1998, was located near the furnace, whereas proposed Finding of Fact No. 30 states that the Respondent’s technician found a “frog egg” leak near the dryer.  The Complainant submits that proposed Finding of Fact No. 16 is correct.  (Exc., p. 1).



In our review of this issue, we note that proposed Finding of Fact No. 16 states that:

16.
A Columbia service technician inspected the gas lines at 423 Valley Road on December 1, 1998.  The Complainant relates that the technician found a gas leak near the furnace inside the home and shut off the gas service (N.T. 22-23).
(I.D., p. 4).  We further note that proposed Finding of Fact No. 30 states:

30.
A Columbia service technician went to 423 Valley Road on December 1, 1998.  The gas meter read 8346.  The furnace thermostat was in calibration with the house temperature.  The thermostat read 68 [degrees].  However, the technician noted the thermostat needed to be replaced, because it did not shut the furnace down when the thermostat reached the desired temperature.  Using a hand-held electronic leak detection unit, the technician discovered a leak on a gas line serving the clothes dryer.  Using a soapsuds mixture, the technician determined the leak was the size of a “frog’s egg.”  The technician shut off the gas service (N.T. 68-70; Respondent’s Exh. 2).

(I.D., p. 6).



Our review of the record regarding this issue reveals that the ALJ was aware of this discrepancy when the Complainant raised it in his cross-examination of Mr. Kenneth R. Brewer, who is employed by the Respondent as an operations advisor.  (Tr., pp. 53-54; 75-76).  The ALJ noted, at pages 75-76 of the Transcript, that the conflict arises from the fact that the information provided by the Complainant (which formed the basis for proposed Finding of Fact No. 16, was hearsay evidence that the plumber allegedly told the Complainant, while the information provided by the Respondent’s witness (which formed the basis for proposed Finding of Fact No. 30, was also hearsay evidence based on what the service technician told Mr. Brewer.  



At page 76 of the Transcript, the ALJ stated that the problem is resolved by the record which establishes, as a matter of fact,, that the leak was discovered inside the house, and the exact location is not relevant.  We concur.  The record establishes that the leak was discovered on December 1, 1998, and repaired on the next day.  The exact location of the leak is not relevant to our deliberations here.  Accordingly, this Exception is denied.



In his second Exception, the Complainant contends that proposed Finding of Fact No. 31 is incorrect because his testimony establishes that the leak was “I” size, rather than “frog egg” size, as stated in Finding of Fact No. 31.  The Complainant asserts that the plumber had told him that the leak was extremely dangerous and that the Complainant was fortunate that it was discovered in time.  (Exc., p. 1).



In our consideration of this issue, we note that proposed Finding of Fact No. 31 states:

31.
Columbia opines the “frog’s egg” leak would not have contributed significantly to the Complainant’s high bill complaint (N.T. 70).

(I.D., p. 6).  We have reviewed the record with respect to this proposed Finding of Fact and determined that it accurately reflects the statement of the Respondent’s witness, Mr. Brewer.  Furthermore, we concur with the ALJ’s conclusion, at pages 16-17 of the Initial Decision that, even if the leak were larger, as the Complainant stated his plumber told him, nevertheless, the Complainant, as the customer, is solely responsible for all leaks on gas lines on the house-side of his meter.  Finally, we note that the record in this proceeding establishes that, during the two (2) previous high-bill inspections, the Respondent’s technicians found no indications of a gas leak.  (Tr., pp. 12, 55‑58, Respondent’s Exh. No. 1).  Accordingly, this Exception will be denied.



In his next Exception, the Complainant disputes the proposed Finding of Fact No. 36, wherein the ALJ stated that the Respondent reads the Complainant’s meter every other month.  The Complainant asserts that he has attached copies of all bills pertaining to gas service at 423 Valley Road.  (Exc., p. 1).



In our consideration of this issue, we note that proposed Finding of Fact No. 36 states:

36.
Except when it changed the meter or made a billing adjustment, Columbia read the gas meter at 423 Valley Road every other month (N.T. 92; Respondent’s Exh. 5).

(I.D., p. 7).  We further note that only the first sheet of the Complainant’s attachments to his Exceptions was admitted into the record in this proceeding as the first page of Exhibit No. 5.  Therefore, it would be inappropriate for us to consider any other attachments not properly admitted into the evidentiary record.  This would violate the Respondent’s right to due process.  Accordingly, this Exception will be denied.



In his next Exception, the Complainant argues that proposed Finding of Fact No. 39 erroneously stated that the gas usage at 423 Valley Road is consistent with the historical usage pattern at that property.  The Complainant contends that the copies of the previous year’s bills establishes that there is a difference of 500 ccf over the previous year’s usage.  (Exc., p. 1).



In considering this matter, we note that proposed Finding of Fact No. 39 states:

39.
Columbia posits the Complainant’s gas consumption at 423 Valley Road is consistent with the history of gas consumption the previous owner of that property experienced (N.T. 93; Respondent’s Exh. 5).

(I.D., p. 8).  We have examined Respondent’s Exhibit No. 5, which shows the following gas consumption.  Regarding the time period during which the alleged high bills occurred after the Complainant took ownership of this property, the following consumption is shown:

DATE

PREM

STAT

READ CODE

NO. DAYS

CNSMP

01 14 99

ACT

READ

31

363

12 14 98

ACT

ADJ

33

316

11 11 98

ACT

CALC

29

123

10 13 98

ACT

READ

29

110



During the same time period for the previous year under the previous ownership, the following gas consumption is shown:

DATE

PREM

STAT

READ CODE

NO. DAYS

CNSMP

01 15 98

ACT

CALC

34

318

12 12 97

ACT

READ

31

212

11 11 97

ACT

CALC

29

216

10 13 97

ACT

READ

31

  42

For the same period during the year prior to that under the previous ownership, the following consumption is shown:
DATE

PREM

STAT

READ CODE

NO. DAYS

CNSMP

01 22 97

ACT

CALC

33

421

12 20 96

ACT

READ

31

360

11 19 96

ACT

CALC

29

234

10 21 96

ACT

READ

31

110



Allowing for usage variances brought about by differing weather conditions, these sets of data show fairly consistent consumption rates and usage patterns over the past three (3) years regarding the property concerned.  From this, we conclude that there is substantial evidence of record to support the statement found at proposed Finding of Fact No. 39 that the Complainant’s gas consumption has been consistent with the gas consumption of the previous owner.  Accordingly, this Exception will be denied.



Regarding the issue of the alleged high bill, the ALJ explained that, in December, 1998, the Respondent sent the Complainant a gas bill in the amount of $1,454.17, which the Complainant challenges.  The ALJ determined from his review of the record in this proceeding that the Respondent committed a billing error which was immediately corrected and that the Complainant admits he received a corrected bill several days after he received the first one, citing the Transcript, pp. 38-39.  For these reasons, the ALJ concluded that there is no true high bill issue.  (I.D., pp. 13-14).  Our review of the record leads us to the same conclusion.  



At the time of the alleged high bill, the Respondent had also replaced the Complainant’s non-temperature compensating gas meter at 423 Valley Road with a temperature compensating gas meter.  This was part of an ongoing “sampling program” and was performed independently of the high bill complaint.  The old meter had read 8384 when it was replaced on December 10, 1998.  (Tr., pp. 71‑75; Respondent’s Exh. No. 3).  On December 14, 1998, the Respondent read the newly-installed meter, but did not realize that the meter had been changed, since the paperwork had not been forwarded to the billing department before the bill was prepared.  The billing department, therefore, interpreted the low meter reading as the result of the dials on the old meter turning over and billed the Complainant for $1,318.78 for 193.2 mcf of gas.  Adding the balance owed from the previous month, the bill totaled $1,454.17.  (Tr., pp. 87-88, 98-99; Respondent’s Exh. No. 4).



However, when the paperwork for the meter change arrived at the billing department, the Respondent discovered the error and sent the Complainant an adjusted bill three (3) days later in the amount of $231.75, for 31.6 mcf.  Adding the balance owed from the previous bill, the corrected bill was for a total of $367.14.  (Tr., pp. 87-90, 98‑99, 102‑103; Respondent’s Exh. No. 4).  As stated above, the Complainant acknowledged that he received the corrected bill a few days after he received the original one.  (Tr., pp. 38‑39).



In considering the factors to be examined under Waldron, supra, we note that the record in this proceeding establishes that both the old meter and the new meter were tested and found to be operating within the range of accuracy permitted by our regulations.  (Tr., pp. 81-83).  Furthermore, we note that the record demonstrates that the Complainant possesses the potential to consume the amount of gas for which he was billed.  The report dated October 21, 1998, from the Respondent’s service technician who inspected the Complainant’s property that day shows that there are three (3) adults residing at that location.  The technician determined that the furnace thermostat was not calibrated properly and had overheated the house by three (3) degrees.  While both the forced hot water furnace and the 40-gallon water heater were underfiring, they were both operating within accepted limits.  (Tr., pp. 58-60, 65; Respondent’s Exh. No. 1).



During this same inspection, the technician observed the following conditions:  the furnace thermostat was located on the second floor; a second floor window was open; and, a radiator in the second floor bedroom was not properly heating because it needed bleeding.  (Tr., pp. 62-63).  During a later visit to the property on December 1, 1998, the technician observed that the thermostat needed to be replaced because it was not shutting off the furnace at the desired temperature.  (Tr., pp. 68-70; Respondent’s Exh. No. 2).  These conditions would cause the furnace to operate longer and use more gas.  Accordingly, we conclude that the Complainant has not demonstrated that he does not have the capacity to have used the amount of gas for which he was billed, or that the gas consumption at the property was substantially different from the two (2) previous years.  For these reasons, we conclude that the Complainant has not met his burden of proof with respect to the allegation of high bills.



Regarding the issue of unreasonable service, we concur with the ALJ’s determination that the Respondent has met its obligation under Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, to provide adequate and reasonable service to its customers.  The record in this proceeding establishes that the Respondent’s technician had inspected the property on three (3) occasions in response to the Complainant’s high bill complaint.  Neither of the first two (2) inspections revealed any gas leaks, although other deficiencies were noted, such as the improper calibration of the Complainant’s thermostat.  The third inspection performed on December 1, 1998, revealed the deficiencies noted above, as well as what the Respondent described as a “frog egg” gas leak.  At that point, the technician shut off the Complainant’s gas service.  (Tr., pp. 68‑70; Respondent’s Exh. No. 2).  The Complainant presented no evidence to establish that the leak was discoverable during the two (2) previous inspections.  Accordingly, we conclude that the Complainant has not met his burden of proof regarding the allegation of unreasonable service.



Regarding the issue of a payment plan, we note that the Complainant has not accepted to the ALJ’s determination regarding the propriety of a payment plan for a commercial account.  The Complainant has complied with the payment plan on which he was placed as the result of the BCS determination on March 3, 1999, at BCS Case No. 0551259.  The Complainant owed the Respondent a total of $767.97, of which $23.51 was for the current bill, and $744.46 was the arrearage.  (Tr., pp. 94-95; Respondent’s Exh. No. 6).  



However, as noted by the ALJ, Chapter 56 of our regulations at 52 Pa. Code §§56.1, et seq., apply only to residential accounts.  There are no similar provisions regarding commercial accounts.  (I.D., p. 18).  Accordingly, we conclude that a payment plan to satisfy the outstanding arrearage is inappropriate.  For this reason, we will direct the Respondent to prepare and submit to the Complainant, within ten (10) days of the entry date of this Opinion and Order, a bill for the outstanding balance on this account, which is payable within sixty (60) days of the issuance of the bill.



Consistent with our discussion above, we determine that the Complainant has not presented sufficient or specific evidence to meet his burden of proof under 66 Pa. Code §332(a), supra, as discussed above.  For these reasons, the Exceptions will be denied; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by Eugene Ziolkowski, the Complainant, on October 23, 1999, to the Initial Decision of Administrative Law Judge John H. Corbett, Jr., which was issued on October 7, 1999, are denied, consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge John H. Corbett, Jr., is adopted, consistent with this Opinion and Order.



3.
That the Complaint of Eugene Ziolkowski v. Columbia Gas of Pennsylvania, Inc., at Docket No. C-00992380, is denied.  



4.
That Columbia Gas of Pennsylvania, Inc., shall, within ten (10) days of the entry date of this Opinion and Order, prepare and submit to the Complainant a bill for this account.



5.
That the Complainant shall then have sixty (60) days from the date of the Respondent’s bill to pay it in full.



6.
That, as long as the Complainant adheres to the terms of this Opinion and Order, the Respondent shall not assess any late payment charges or terminate service to the Complainant, except for valid safety or emergency reasons.



7.
That, if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§55.1, et seq.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  January 27, 2000
ORDER ENTERED:  
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