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ORDER

BY THE COMMISSION:


Before the Commission is the Petition of Duquesne Light Company (Duquesne) requesting certain findings that would permit Orion Power MidWest, L.L.C. 
, a subsidiary of Orion Power Holdings (Orion), to obtain exempt wholesale generator (EWG) status, following Duquesne’s transfer of its interest in seven electric generating plants and related transmission assets to Orion.  This request was made within Duquesne’s application filed on December 22, 1999 at Docket No. A-110150F.0023 seeking Commission approval of the transfer of Duquesne’s interests in these facilities to Orion.  In particular, Section VII of that filing, which requests the Commission make certain findings so as to allow Orion to obtain exempt wholesale generator status, has been separately docketed as a Petition.  No responses have been filed opposing this Petition.

Background


In the Duquesne Restructuring proceeding, the Commission accepted Duquesne’s proposal to divest its generation assets as a means to determine the value of its stranded costs, and directed Duquesne to file a divestiture plan.  Application of Duquesne Light Company for Approval of its Restructuring Plan Under Section 2806 of the Public Utility Code (hereinafter “Duquesne Restructuring”), PUC Docket No. R-00974104, (Order entered May 29, 1998)[18 P.U.R. 4th 389].  Pursuant to that directive, Duquesne filed a plan to divest its generating assets through an auction (Generation Auction), which the Commission approved on December 17, 1998. Duquesne Restructuring, PUC Docket No. R-00974104 (Order entered December 17, 1998).  

On July 15, 1999, in order to maximize the value of the auction, the Commission approved Duquesne’s plan to swap with FirstEnergy certain of Duquesne’s minority interests in several generating stations for three FirstEnergy plants of roughly equal capacity.  Application of Duquesne Light Co., PUC Docket No. A-110150F.0020 (Order entered July 15, 1999).  

Thereafter, Duquesne offered to sell as a package its Cheswick Unit No. 1 (Cheswick), Elrama Unit Nos. 1-4 (Elrama), Brunot Island Unit Nos. 1A-1C, 2A, 2B, 3 and 4 (Brunot Island), and Phillips Unit Nos. 1-4 (Phillips) generating plants, along with the generating plants obtained in the swap with FirstEnergy (Avon Lake, New Castle and Niles), to the highest bidder in the previously approved Generation Auction.


The highest bidder for Duquesne’s generating facilities was Orion and Duquesne signed definitive asset purchase agreements with Orion on September 24, 1999, evidencing Duquesne’s intent to divest of all of its generating assets.  Duquesne delayed the filing of an application for Commission approval of the transfer of its interests in the generating plants to Orion until its litigation with Allegheny Energy, Inc. (Allegheny) was resolved.
  

Duquesne’s Petition

By this Petition, Duquesne requests the Commission to make certain findings that will allow the Cheswick, Elrama, Brunot Island, and Phillips generating plants, which are four of the seven plants that Duquesne is transferring to Orion, to be declared as “eligible facilities” within the meaning of Section 32 of the Public Utility Holding Company Act of 1935 (PUHCA).  Duquesne explains that these findings from the Commission are a necessary predicate to Orion’s subsidiary obtaining EWG status from the Federal Energy Regulatory Commission (FERC) under Section 32(a) of PUHCA, 15 U.S.C. § 79z-5a(a), which is a condition to closing the proposed transaction.  


Duquesne asserts that the Commonwealth’s and the Commission’s policies support the requested “eligible facilities” finding for the four designated generation facilities.  Specifically, Duquesne asserts notes that allowing the four designated generation plants to become “eligible facilities” would make them part of Pennsylvania’s competitive electric generation market, placing them in full competition with other wholesale generators.

Discussion

Under PUHCA, the Securities and Exchange Commission (SEC) is required to approve the acquisition of the securities of an electric utility company.  15 U.S.C. § 79i(a)(2).  Without status as an EWG, Orion Power MidWest, L.L.C., Orion’s subsidiary, would be considered an electric utility company under Section 2(a)(3) of the PUHCA.  15 U.S.C. § 79b(a)(3).  Establishing EWG status for Orion’s subsidiary would effectively remove the entity from the definition of electric utility company and would eliminate the requirements of obtaining SEC approvals.


To establish EWG status, Orion’s subsidiary must be determined by FERC to be “exclusively in the business of owning or operating, all or part of one or more eligible facilities and selling electric energy at wholesale.”  15 U.S.C. § 79z-5a(a)(1).  Pursuant to PUHCA, 15 U.S.C. § 79z-5a(c), “in order for the facility to be considered an eligible facility, every state Commission having jurisdiction over such rate or charge (the rate or charge for the facility in effect as of October 24, 1992) must make a specific determination that allowing such a facility to be an eligible facility (1) will benefit consumers, (2) is in the public interest, and (3) does not violate State law. . .” 15 U.S.C. § 79z-5a(c) 
.  

Resolution

The Commission finds that the Cheswick, Elrama, Brunot Island, and Phillips generation plants satisfy the criteria set forth in 15 U.S.C. § 79-z5a(c) to be designated as “eligible facilities”.  Allowing these generating plants to become “eligible facilities” would introduce new wholesale generation into Pennsylvania’s market, which benefits consumers.  Specifically, we have noted in the past that increased competition in the wholesale market will reduce the suppliers’ costs of securing generation and ultimately benefit consumers through access to lower cost generation supplies.  See Application of PP&L, Inc., Docket No. R-00973954 (Order entered September 15,1 999).  Additionally, as we have previously recognized, a more competitive electric utility industry in Pennsylvania is in the public interest.  See Pa. Public Utility Commission v. West Penn Power Co. and AYP Capital, Inc., Docket No. G-00960476 (Order entered June 6, 1996). 

Moreover, permitting the Cheswick, Elrama, Brunot Island and Phillips generating plants to be “eligible facilities” does not violate state law.  The Commission has previously approved the Generation Auction Plan that set forth the process by which Duquesne would divest its generation assets.  Duquesne Restructuring, PUC Docket No. R-00974104 (Order entered December 18, 1998). 

Also, the Commission has previously issued Section 32(c) findings in response to similar requests made by other Pennsylvania electric utilities.  See Application of UGI Development Company, Docket No. P-00991693 (Order entered August 26, 1999); Applications of Metropolitan Edison Company and Pennsylvania Electric Company for Approval of Restructuring Plans, Docket Nos. R-00974008 and R-00974009 (Order entered October 20, 1998 approving Joint Petition for Full Settlement, Ordering Paragraph No. 8); 

THEREFORE, IT IS ORDERED:

1.
That the Petition of Duquesne Light Company for required State findings under 15 U.S.C. § 79z-5a(c) and (k) to permit Orion Power Holdings, Inc. to obtain exempt wholesale generator status is hereby granted;

2.
It is hereby determined that permitting the Cheswick, Elrama, Brunot Island and Phillips generating plants to qualify as “eligible facilities” under the Public Utility Holding Company Act of 1935 benefits consumers, is in the public interest and does not violate State law.





BY THE COMMISSION,





James J. McNulty





Secretary

(SEAL)

ORDER ADOPTED: March 16, 2000

ORDER ENTERED: 

� Orion Power MidWest, L.L.C., is a Delaware limited liability company authorized to do business in Pennsylvania, and shall seek EWG status from FERC when Orion assigns to it the interests in Duquesne’s generating assets.


� Allegheny sued DQE, Inc., Duquesne’s parent company, in the United States District Court, Western District of Pennsylvania, alleging breach of a merger agreement and seeking equitable relief in the form of a preliminary injunction that would prohibit the closing of the Generation Auction Sale to Orion, or in the alternative, specific performance of the merger.  On December 3, 1999,  the Court issued an Order denying Allegheny’s prayer for equitable relief.


� The Ohio Public Utilities Commission (PUCO) has already issued an order that the three other generating plants, Avon Lake, New Castle and Niles, satisfy the criteria for “eligible facilities.”   In the Matter of the Request for Orion Power MidWest, LLC for Findings Required For an Application Under Section 32(c) of the Public Utility Holding Company Act of 1935, Case No. 99-1710-EL-UNC (Feb. 3, 2000).  
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