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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is a Petition for Reconsideration and Amendment (Petition for Reconsideration) filed by the Office of Consumer Advocate (OCA) on November 19, 1999.  In addition, before us is a Petition to Intervene Out of Time and an Answer in Support of the Petition for Reconsideration and Amendment (Answer in Support of Reconsideration) filed by the IBEW Utility Caucus (IBEW) on November 24,1999.  The OCA and the IBEW Petitions seek reconsideration and amendment of our Opinion and Order entered on November 4, 1999, in the above‑captioned proceeding.  On December 1, 1999, PP&L filed an Answer to the Office of Consumer Advocate’s Petition for Reconsideration and Amendment (PP&L Answer).


History of the Proceeding


On April 30, 1999, PP&L, Inc. (PP&L) filed the above-captioned Petition requesting approval of the discontinuance of Holtwood Unit 17 (PP&L Petition) from normal operation.  The PP&L Petition was filed pursuant to 52 Pa. Code §57.51 and/or 66 Pa. C.S. §521.  In seeking approval to discontinue the Holtwood unit, PP&L asserts that the plant has become uneconomic on a production cost basis and that ceasing operations at that plant will not affect the reliability of electric generation supplied by PP&L or on the PJM Interconnection.  Alternatively, PP&L seeks a determination by the Commission that such approval is unnecessary as a result of the deregulation of electric generation and the creation of a competitive retail electric generation market pursuant to the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §2801, et seq. (Act).  



On May 19, 1999, the OCA filed an Answer to the PP&L Petition, encouraging the Commission to exercise jurisdiction over this matter.  Additionally, the OCA suggested that additional data was necessary to ensure that the Holtwood unit is uneconomic on a production cost basis and that system reliability would not be jeopardized by its retirement.  By letter dated August 4, 1999, PP&L indicated that it had held a series of informal discussions with the OCA and had provided the OCA with proprietary information regarding the Company’s assessment of retiring the Holtwood Unit.  In that letter, PP&L represented that the informal discussions and additional data had satisfactorily addressed the OCA’s concerns raised in its Answer to the Petition.



On November 4, 1999, we entered an Opinion and Order (Order) wherein we concluded that we will forbear from applying the requirements of 66 Pa. C.S. §521 and 52 Pa. Code §57.51, and as a result, the PP&L Petition was rendered moot.  



On November 19, 1999, the OCA filed the instant Petition for Reconsideration.  On November 24, 1999, the IBEW filed its Answer in Support of Reconsideration.



PP&L filed its Answer to the OCA’s Petition for Reconsideration and Amendment on December 1, 1999.






Discussion


The Public Utility Code establishes a party’s right to seek relief following the issuance of a final decision pursuant to Subsections 703(f) and (g) of the Public Utility Code, 66 Pa. C.S. §§703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such a request for relief must be consistent with Section 5.572(b) of our Regulations, 52 Pa. Code §5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for such petitions were addressed in Duick v. PG&W, 56 Pa. PUC 553 (1982) (Duick).



Duick held that a petition for rehearing under Subsection 703(f) of the Public Utility Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  (Duick, p. 558).  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, in whole, or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  (Duick, p. 559).  AT&T v. Pa. PUC, 568 A.2d 1362 (Pa. Cmwlth Ct. 1990), further elucidated the standards for rehearing, reconsideration, revision, or rescission.  



The OCA and the IBEW seek reconsideration of matters they believe may have been overlooked by the Commission or of matters which may have been decided by the Commission which exceeded the parameters of the case before it.  The OCA and the IBEW state that they do not oppose PP&L’s request to retire Holtwood Unit 17, and to the extent that the Order allows this retirement, neither the OCA nor the IBEW challenge the resulting retirement of the unit.  The OCA and the IBEW do, however, request that we reconsider and amend our Order to the extent that it may have set forth policy with respect to generation system reliability that was not intended.  (Petition for Recon-sideration, p. 2; Answer in Support of Reconsideration, p. 2, ¶7, 10).  Specifically, the OCA requests, and the IBEW supports, reconsideration on three (3) bases.  



First, the OCA requests that we reconsider our Order in that it addresses important issues of policy that need not be reached to resolve PP&L’s request.  Specifically, the OCA submits that the Commission, in its Order, attempts to resolve the issue of whether Section 521 of the Public Utility Code would apply to this generating unit if it had been transferred to an unregulated affiliate of PP&L or sold to another non-regulated entity.  (Order, pp. 5-6).  The OCA maintains that, in considering this important policy issue under Chapter 28, the Commission overlooked the fact that this is not the question before it.  The OCA avers that the question as to the extent of the Commission’s jurisdiction in a competitive market where non-regulated entities own the generation is an important policy question, and it is not necessary for the Commission to reach that question to resolve PP&L’s Petition.  (Petition for Reconsideration, p. 3).



The OCA notes that PP&L continues to receive stranded cost recovery for Holtwood Unit 17.  The OCA maintains that Section 2808(a) is clear that the recovery of stranded costs associated with an existing generating unit is contingent upon the continued operation of the unit.  Section 2808(a) in relevant part provides:  

The recovery of transition or stranded costs associated with exiting generating facilities is contingent on continued operation at reasonable availability levels of the generation facilities for which recovery has been approved, except when the generation facility is uneconomic on a production cost basis because of the transition to a competitive market.

66 Pa. C.S. §2808(a).



The OCA argues that, given these facts, the retirement of this unit is clearly within the Commission’s jurisdiction.  The OCA maintains that the Commission need not consider situations where generation is owned by a non-regulated entity to resolve this Petition.  The discussion concerning the extent of the Commission’s authority, once generating units have been transferred to non-regulated entities, is unnecessary and is not the appropriate standard for forbearance.  Moreover, the OCA submits that the Commis​sion’s discussion may establish important public policy without full participation by all parties and a full discussion of the issues.  Of concern to the OCA and the IBEW is that the Commission’s discussion seems to imply that its authority to assure the adequacy of generation reliability is limited by competition, when in fact the Commission retains full authority under the Act to meet its obligation.



The OCA requests that the Commission reconsider its Order and address only the narrow issue before it.  The OCA does not oppose the retirement of Holtwood Unit 17 based on the supplemental information supplied by PP&L to the OCA.  (Petition for Reconsideration, pp. 4-5).



The IBEW agrees with the OCA’s position that the Commission should not have addressed the policy issues in this case, particularly since it did not provide notice to all potentially interested parties.  (Answer in Support of Reconsideration, p. 3, ¶9).



Second, the OCA argues that the Commission should reconsider its Order in that it can be interpreted to establish policy that is inconsistent with other rulings of the Commission and may be interpreted to limit the Commission’s authority to meet its obligations under the Act.  The OCA submits that the Commission’s Order may be inconsistent with its policy regarding its obligations and authority to assure system reliability as set forth in its Rulemaking Amending Annual Resource Planning Reports and its Rulemaking To Amend 52 Pa. Code Chapter 57 To Ensure Electric Service Reliability.  



The OCA notes that in its Rulemaking Amending Annual Resource Planning Report Filing Requirements, Docket No. L-00980136 (Order entered January 20, 1999), the Commission clearly recognized its role in assuring system reliability.  The OCA notes that, in that Order, the Commission recognized that, due to competition among electric generation suppliers, the reporting of economic data may be unnecessary, but it affirmed that its reporting requirements would focus on the reliability of the entire generation, transmission and distribution system.  The OCA notes that the Commission then set forth its regulations for reporting requirements by electric distribution companies (EDCs) to assure reliability of the entire system, including generation.  



The OCA notes that the Commission clearly found that it was obligated to receive and review system planning information regarding reliability.  In addition, the OCA submits that prior to the issuance of the Order, the Commission clearly stated that it has an obligation and authority to assure generation reliability.  The OCA points to the Commission’s Proposed Rulemaking To Amend 52 Pa. Code Chapter 57 To Ensure Electric Service Reliability, Docket No. L-00970120 (Order entered June 13, 1997), noting that the Commission stated:

Although we propose to rely on NERC and the regional reliability councils for maintaining electric system reliability, we are not abdicating our responsibility or authority in this area of regulation.  We will continue to monitor the activities of NERC and the regional reliability councils to provide for adequate assurances that these entities will be able to maintain the current levels of reliability under the new industry structure.  Absent such assurances, we will not hesitate to implement further appropriate measures to ensure reliability.
Order entered June 13, 1997, pp. 7-8 (emphasis added).

The OCA contends that the Commission’s November 4, 1999 Order could be interpreted to mean that the Commission will not take further appropriate measures since it has concluded that it is not even obligated to consider the retirement of a generating unit by a regulated public utility.  



The OCA submits that the Commission’s conclusion to forbear from applying Section 521 to the retirement of a generating facility owned and operated by a regulated public utility establishes a policy regarding generation reliability that may unduly limit the Commission.  The OCA and the IBEW aver that the Commission has overlooked the important role of Section 521 in meeting the Commission’s obligation to ensure adequate generation reliability under Chapter 28.  Section 521, as does Sec-tion 524, provides the Commission with important tools to monitor system reliability. (Petition for Reconsideration, pp. 5-7; Answer in Support of Reconsideration, p. 3, ¶11, pp. 14-15).



Third, the OCA avers that the Commission must make a determination, based on the record evidence, that competition among electric generation suppliers supports its determination to forbear.  The OCA maintains that there is no evidence that competition among electric generation suppliers will necessarily address the types of reliability issues that the Commission is obligated to consider under Chapter 28 of the Public Utility Code.  Furthermore, the OCA submits that there is not enough evidence during the transition period to allow the Commission to rely upon the competitive market to provide generation system reliability so as to allow the Commission to forbear from applying many provisions of the Public Utility Code regarding generation reliability.  The IBEW maintains that the Commission’s forbearance authority is limited to issues involving electric generation suppliers, not to public utilities.  (Petition for Reconsideration, pp. 7‑8; Answer in Support of Reconsideration, p. 3, ¶18).



Lastly, the OCA submits that the Commission must assure reliable service, particularly from the “Provider Of Last Resort.”  In this case, the OCA notes that PP&L remains the “Provider Of Last Resort,” and the Commission is obligated to assure that PP&L provides reliable service to its “Provider Of Last Resort” customers as set forth in the Act.



In its Answer, PP&L argues that the OCA’s Petition for Reconsideration should be denied because it does not meet the legal standard for reconsideration.  PP&L submits that the issue of whether the Commission should regulate retirement of generating units by electric distribution companies was raised by PP&L in its Petition, in which it submitted that:

This Petition is being submitted as a precautionary measure.  Section 521 of the Public Utility Code, 66 Pa. C.S. §521, purports to require that public utilities shall not retire electric generating units without the Commission’s approval.  PP&L believes that Section 521 of the Public Utility Code has been repealed by implication by the Act, 66 Pa. C.S. Ch. 28.  There, the General Assembly replaced regulation of electricity generation with a competitive retail electricity generation market.  Section 2802(14) of the Public Utility Code, 66 Pa. C.S.A.

(PP&L Petition, p. 4, ¶11).



PP&L submits that the OCA, in its Answer to the Petition, addressed whether the Commission should regulate the retirement of generating units by electric distribution companies.  In its Answer to the Petition, the OCA argued the following:

The OCA submits that the Commission does retain juris​diction to review this matter pursuant to Section 521 of the Public Utility Code and that such review is particularly important in light of the Commission’s on-going obligation under Chapter 28 to ensure reliability as well as the provisions of Section 2808(a) which govern the stranded cost recovery of a unit that is no longer operated on a continued basis at reasonable availability levels.

*
*
*

Although this section [66 Pa.C.S. §521(a)] was enacted at a time when the generation of electricity was price regulated, this section continues to serve an important function even as competition is introduced into the generation sector of the electric industry.

*
*
*

The Commission recently recognized this continuing obligation when it issued its Rulemaking Amending Annual Resource Planning Report Filing Requirements, Docket L‑00980136 (Order entered Jan. 20, 1999).  In that Order, the Commission recognized that although the focus on reporting of economic data may be unnecessary in a com​petitive generation market, the focus of the reliability of the entire electric generation, transmission and distribution system continues to be necessary.  Id. at 8.

(OCA Answer to the PP&L Petition, pp. 1-2).



Lastly, PP&L submits that, after reviewing each party’s positions, the Commission resolved, by its November 4, 1999 Order, to forbear from applying the requirements of 66 Pa. C.S. §521 and 52 Pa. Code §57.51.  (PP&L Answer, pp. 2-3, ¶¶6‑7).



In its Petition, PP&L specifically contended that the Commission does not have jurisdiction over retirements of generating units by electric distribution companies.  PP&L contended that Section 521 of the Public Utility Code, which was enacted in 1986, has been repealed impliedly by the Act, 66 Pa. C.S. Ch. 28, which was enacted in 1996, and which set forth a comprehensive scheme for deregulation of electricity generation.  In its Answer, PP&L notes that its Petition explained that the Statutory Construction Act, 1 Pa. C.S. §1971(a), provides that an older statute inconsistent with a newer statute which establishes a general or exclusive system covering the entire subject matter of the older statute is repealed under the newer statute, even if the legislation does not expressly so indicate.  (PP&L Answer, p. 3, ¶8).



PP&L argues that, in the OCA’s Answer to the Petition, the OCA contended that the Commission retains jurisdiction over retirements of generating units by electric distribution companies, even under the Act.  PP&L maintains that the OCA again relied upon many of the same legal authorities in its Petition for Reconsideration that it relied upon in its Answer.  (PP&L Answer, p. 3, ¶9).



PP&L submits that both the initial contentions raised by PP&L and the Commission’s Order address issues concerning the legality and appropriateness of the application by the Commission of Section 521 of the Public Utility Code.  Thus, PP&L avers that it is inaccurate for the OCA to contend that its Petition for Reconsideration raises “new and novel arguments not previously heard, or considered which appear to have been overlooked or not addressed by the Commission.”  Duick, supra, at 559.  (PP&L Answer, p. 4, ¶10).  



Continuing, PP&L submits that the Commission’s November 4, 1999 Order is correct.  PP&L argues that the OCA misses both the basic point of the Act and the reality of the market place that has followed it.  Section 2802(14) of the Act states, inter alia, that:

The generation of electricity will no longer be regulated as public utility function except as otherwise provided for in this Chapter....
 


PP&L submits that the Act states that electricity generation is deregulated, and that the Act should be read literally.  PP&L contends that it is clearly proper for the Commission to forbear enforcement of Section 521 of the Public Utility Code, even if Section 521 of the Public Utility Code was not repealed impliedly by the Act, as PP&L has contended.  (PP&L Answer, pp. 4-5, ¶¶11-12).



PP&L does not object to the Order being limited to the specific facts and circumstances presented concerning its Holtwood Unit 17.  PP&L submits that a general determination by the Commission concerning its authority to regulate retirements of generating units owned by electric distribution companies would have no near-term effect upon PP&L.  In addition, PP&L notes that no party to the proceeding opposes the retirement of Holtwood Unit 17 and that the retirement should continue to be lawful, regardless of the legal standard that is ultimately applied.
  (PP&L Answer, pp. 5-6, ¶¶13‑14).



In its Petition, PP&L noted that the Commission, in approving the “Joint Petition For Full Settlement Of PP&L’s Restructuring Plan And Related Court Proceedings,” at Docket No. R-00973954 (Ordered entered August 27, 1998) approved the transfer by PP&L of all of its generating assets and liabilities to a third party which may, or may not, be affiliated with PP&L.  PP&L maintains that it is in the process of preparing to transfer all of its generating assets to affiliated corporations.  PP&L plans to file the appropriate documents with the Commission to meet applicable regulatory requirements in the near future.  (PP&L Answer, p. 6, ¶15‑16).



In view of the issues raised by the reconsideration Petitions, we now believe that it is appropriate to consider the merits of PP&L’s Petition for Approval of the Discontinuance of the Holtwood Unit.  Section 521 requires public utilities to seek and obtain Commission approval for the discontinuance of an electric generating unit from normal operation.  66 Pa. C.S. §521(a).  Further, although Chapter 28 of the Public Utility Code provides a framework for the development of a competitive generation supply market, the Commission retains statutory obligations associated with the adequacy and reliability of electric generation service.  66 Pa. C.S.§§2804(1) and 2805(a).  Additionally, Section 2808(a) makes the recovery of stranded costs associated with existing generating facilities contingent upon the continued operation of reasonable availability levels of the generation facilities for which recovery has been approved.  66 Pa. C.S. §2808(a).



Specifically, the information submitted by PP&L indicates that the Holtwood Unit is unable to compete with other more modern, efficient units.  Also, PP&L’s calculations show that the incremental cost of operating the plant will substantially exceed revenues from sales into the competitive market of electricity generated by the unit.  Further, PP&L explains that since the Holtwood unit produced only about 0.8% of its generation in 1997, ceasing operations of this plant will not affect the reliability of electric generation supplied by PP&L or on the PJM Interconnection; 

Conclusion



Based upon our review of the particular facts surrounding the discontinuance of the Holtwood Unit as set forth in PP&L’s original Petition, we are satisfied that a retirement of this particular generating unit is in the public interest.  As PP&L’s Petition notes, the Holtwood Unit has become uneconomic on a production cost basis due to the transition to a retail competitive market for electricity generation.  As discussed above, we note that Section 521 requires public utilities to seek and obtain Commission approval for the discontinuance of an electric generating unit from normal operation.  66 Pa. C.S. §521(a).  Although we previously refrained from addressing the merits of the original Petition as filed by PP&L, it was not our intention to relinquish our statutory duty to review such filings.  Our determination to grant PP&L’s Petition, as noted, is based on the merits of this particular unit’s service; THEREFORE, 



IT IS ORDERED:  



1.
That the Petition for Reconsideration filed by the Office of Consumer Advocate on November 19, 1999, is granted to the extent consistent with this Opinion and Order.  



2.
That the Petition to Intervene Out of Time and Answer in Support of the Petition for Reconsideration and Amendment filed by the IBEW Utility Caucus on November 24, 1999, is granted.



3.
That our Opinion and Order entered herein on November 4, 1999, is modified consistent with the discussion contained in this Opinion and Order.  



4.
That the Petition requesting Approval of the Discontinuance of Holtwood Unit 17 from Normal Operation filed by PP&L, Inc., on April 30, 1999, is approved.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 30, 2000

ORDER ENTERED:  

	�	It is noted that Section 521 of the Public Utility Code is not part of “this Chapter” 28 of the Public Utility Code. 


	�	The Holtwood Unit 17, in fact, has been retired.  
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