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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions filed on January 5, 2000, by Ms. Barbara Leighty (Complainant), to the Initial Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr., which was issued on December 31, 1999, in the above-captioned proceeding.  A copy of the Exceptions was served on The United Telephone Company of Pennsylvania (Respondent) on January 31, 2000.  By letter dated February 9, 2000, counsel for the Respondent advised this Commission that it would not be filing Reply Exceptions in this proceeding.

History of the Proceeding


On July 21, 1999, the Complainant filed the above-captioned Formal Complaint against the Respondent alleging that the local calling area for the telephone service she receives from the Respondent in the Loysburg exchange is too limited.  She requested that the Commission direct the Respondent to expand the local calling area of this exchange to include the Altoona and Hollidaysburg telephone exchanges.
  On August 10, 1999, the Respondent filed its Answer to the Formal Complaint.



On October 25, 1999, a telephonic hearing was held in Pittsburgh, Pennsylvania.  The Complainant appeared pro se.  The Respondent was represented by Counsel, who sponsored one (1) statement of prepared direct testimony and one (1) exhibit for admission into the record.  The hearing generated 49 pages of notes of testimony.  No Briefs were filed and the record closed on November 24, 1999.



On December 31, 1999, ALJ Corbett issued an Initial Decision denying the Formal Complaint because the Complainant failed to meet her burden of proof.  The Complainant filed Exceptions on January 31, 2000.  No Exceptions or Reply Exceptions were filed by the Respondent.

Discussion



The ALJ made seventy (70) Findings of Fact (I.D., pp. 2-12) and two (2) Conclusions of Law.  Any Finding of Fact or Conclusion of Law, not specifically identified or discussed is incorporated herein by reference and is adopted without comment.



The Complainant subscribes to business local exchange telephone service from the Respondent under two (2) separate accounts (basic business and foreign exchange) for a bed and breakfast business located at 2469 Woodbury Pike, Woodbury, PA  16695, in the Loysburg exchange.  (Findings of Fact Nos. 1, 3 and 5).  The local calling area of the Loysburg exchange includes Respondent’s Loysburg, Martinsburg (NXX 814-793) and Roaring Spring (NXX 814-224) exchanges.  The Complainant wants her local calling area expanded to include the Altoona (NXX 814-312, 940, 941, 942, 943, 944, 946, 947 and 949), Hollidaysburg (NXX 814-693, 695 and 696) and Claysburg exchanges. (Findings of Fact Nos. 1, 3, 5, 9, 42, 50 and 52).



The basic business rate for a Loysburg customer is $20.45 per month for local service.  (Finding of Fact No. 47).  The Complainant’s basic local business rate with optional local services is $34.79 per month.  The Complainant’s foreign exchange service from the Claysburg exchange costs $142.24 per month.  (Findings of Fact Nos. 16 and 17).  The Complainant cannot subscribe to cellular service because there are “dead spots” in her area due to an insufficient number of towers.  She also asserts that guests at her bed and breakfast business use credit cards or calling cards to place telephone calls from that location.  (Findings of Fact Nos. 19 and 20).



The Complainant notes that Martinsburg and Roaring Spring each have six (6) exchanges in their local calling areas and Claysburg has five (5) exchanges in its local calling area, whereas the Loysburg exchange only has three (3) exchanges in its local calling area.  (Findings of Fact Nos. 11 and 12).  The Complainant claims that she is “just asking for fairness” because “it’s not fair when everyone around us has six (6) exchanges and we have three.”  (Finding of Fact No. 13).



The Complainant is able to reach emergency medical and State Police assistance by dialing 911 in the Loysburg exchange but must dial outside of her local calling area to make calls to her doctor, dentist, hospital and certified public accountant, who are all located in Altoona.  The State Police come from Bedford or Everett, and fire protection comes from Roaring Spring, Loysburg or New Enterprise.  She claims her “whole life is centered” in Altoona.  (Finding of Fact Nos. 21, 22 and 23).  The Complainant argues that all of the services she needs to run her bed and breakfast business are located in either Altoona or Hollidaysburg (Finding of Fact No. 25) and that all of her relatives live in the Altoona and Hollidaysburg areas.  (Finding of Fact No. 30).



The Respondent offers its Loysburg exchange customers an Optional Calling Plan (OCP) to Bedford, Everett and Hopewell, but the Complainant avers that she does not know anyone in those areas and does not do business with anyone there.  (Finding of Fact No. 28).  During a typical month, the Complainant estimates she calls Altoona, Hollidaysburg and Claysburg approximately 100 times and that most of those calls are to friends and relatives.  (Finding of Fact No. 34).  Without foreign exchange service from Claysburg,
 the Complainant states that her toll bills would be over $100.00 per month.  (Finding of Fact No. 35).



The Complainant currently subscribes to AT&T for toll service and finds that AT&T’s one-rate plan of $0.10 per minute is too expensive.  (Finding of Fact No. 36).  The Respondent provides all subscribers in the Loysburg exchange an optional Selective Exchange Calling Plan which allows them to place calls to numbers terminating in the Hopewell, Everett and Bedford exchanges at a reduced rate.  The Sprint Sense Optional Calling Plan which offers reduced toll rates is also available to Loysburg exchange customers.  (Findings of Fact Nos. 43 and 44).  Customers in the Loysburg exchange have a minimum of a dozen long distance companies to choose from for both their in-state and out-of-state toll calling service.  (Finding of Fact No. 45).



In order for the Complainant to gain local calling access to the Altoona and Hollidaysburg exchanges, the Respondent opines that the local calling area of the Loysburg exchange would have to be enlarged through the granting of Extended Area Service (EAS).  (Finding of Fact No. 54).  In order to determine whether customer usage justifies EAS, the Commission regulations at one time required the Respondent to conduct and file biennial toll traffic studies with the Commission.  These studies measure the average calling frequency between all contiguous exchanges and between all exchanges and all non-contiguous exchanges having toll rate centers within a sixteen (16)‑mile radius.  For toll calls carried and billed by the Respondent, the studies must measure the percent of total access lines within the calling exchange over which the calls are placed.  (Finding of Fact No. 55).



The Respondent notes that the Commission placed a moratorium on the requirement that local exchange companies perform any new biennial traffic usage studies in its Universal Service proceeding pending further review of the degree of competitiveness in the state, as well as other issues.  (Finding of Fact No. 70).  However, the Respondent’s last biennial toll traffic study that was filed with the Commission on November 14, 1997, did not include toll traffic information for calls made from Loysburg to Altoona or Hollidaysburg because neither the Altoona nor the Hollidaysburg exchange is contiguous with the Loysburg exchange and the toll rate centers of these exchanges are more than sixteen (16)-miles from the Loysburg exchange rate center.  The airline distance between Loysburg and Altoona is twenty-five (25) miles, while the airline distance between Loysburg and Hollidaysburg is nineteen (19) miles.  Thus, the Respondent opines that the Commission’s regulations do not require it to perform and include these traffic routes as part of its toll traffic studies.  (Finding of Fact No. 59).  The 1997 traffic usage study determined that Loysburg customers made approximately 1.26 calls per month per access line to the Claysburg exchange.



Thereafter, the ALJ reached two (2) Conclusions of Law.  In the second Conclusion of Law, the ALJ determined that “the Complainant has failed to meet her burden of proving enlargement of the local calling area of the Respondent’s Loysburg exchange through provision of Extended Area Service or an Optional Calling Plan from the Loysburg exchange to the Altoona, Hollidaysburg or Claysburg exchanges is necessary to provide adequate and reasonable telephone service.” (Conclusion of Law No. 2).

The Initial Decision



The ALJ, in citing a passage from the Commission’s January 12, 1989 Order at Docket No. I-80090338, which adopted regulations pertaining to EAS, notes that the objective criteria set forth in the Commission’s EAS regulations, 52 Pa. Code §§63.71, et seq., as amended, assure that a minority of customers do not receive preferential treatment subsidized by a majority of customers in that exchange, who must pay for the additional facilities necessary to provide EAS or an Optional Calling Plan (OCP).  In addition, the ALJ notes that the regulations also assure the provision of EAS or an OCP, where circumstances warrant it.  (I.D., pp. 16-17).  Based on the record in this proceeding and the fact that the Complainant, as the proponent seeking affirmative relief from this Commission, bears the burden of proof in accordance with 66 Pa. C.S. §332(a), the ALJ is of the opinion that the evidence fails to support the Complainant’s claim that she is entitled to EAS or a route-specific OCP.  (I.D., p. 19).

The ALJ asserts that no evidence exists in this record to suggest the local calling area of the Respondent’s Loysburg exchange is inadequate to meet the community of interest of a majority of the customers within that exchange.  In support of this conclusion, the ALJ states the following:

. . . Customers living in the Loysburg exchange have access to police, fire and emergency services through 911 service (N.T. 14, 17-18; United St. 1 at 9).  Grocery shopping is available in Loysburg, Martinsburg or Roaring Spring, but the Complainant does not call them (N.T. 15).  While United offers its Loysburg exchange customers an optional calling plan to Bedford, Everett and Hopewell, the Complainant avers she does not know anyone in those areas and does not do any business with anyone there (N.T. 16).  While there are doctors in her local calling area, the Complainant’s gynecologist and obstetrician are located in Altoona (N.T. 27).  While there is a hospital in Everett, the Complainant chooses to go to the hospital in Altoona (N.T. 27-28).  While the Complainant may have legitimate reasons for her preferences and she may sincerely believe her local calling area in the Loysburg exchange is too limited, no evidence exists in this record to show the majority of customers in that exchange share the Complainant’s concerns or find United’s service unreasonable.

Customers in the Loysburg exchange have a minimum of a dozen long distance companies to choose from for both their in-state and out-of-state toll calling service (N.T. 42, 44-45).  The Complainant subscribes to AT&T for toll service, but she finds AT&T’s one-rate plan of 10¢ a minute too expensive (N.T. 26-27).  While United offers its Loysburg exchange customers an optional calling plan to Bedford, Everett and Hopewell, the Complainant avers she does not know anyone in those areas and does not do any business with anyone there (N.T. 16; United St. 1 at 4).  The Sprint Sense Optional Calling Plan also is available to provide a reduced toll rate to Loysburg exchange customers (N.T. 43‑44; United St. 1 at 4).  Yet, the Complainant also believes this OCP is unsatisfactory.  While the existing local calling area of the Loysburg exchange may not suit the personal preferences of the Complainant, no objective evidence of a need to expand that local calling area exists in this case.

(I.D., pp. 19-20).



The ALJ goes on to note that, in promulgating its EAS regulations, the Commission hoped to establish objective criteria to determine when customer interest justifies the additional expense to extend local area service.  The ALJ states that the Respondent’s most recently-available traffic study was filed on November 14, 1997, for the month of April 1997.  That traffic study did not include toll traffic information for calls made from the Loysburg exchange to the exchanges of Altoona or Hollidaysburg because the Commission’s regulations do not require the Respondent to perform and include these traffic routes as part of its toll traffic studies, since neither the Altoona exchange nor the Hollidaysburg exchange is contiguous with the Loysburg exchange and the toll rate centers of these exchanges are more than sixteen (16) miles distant from the Loysburg exchange toll rate center.  The ALJ also determined that no evidence appears anywhere in this record to demonstrate the Commission’s sixteen (16)-mile limit for measuring distances between non-contiguous rate centers in the traffic usage studies is per se unreasonable or unreasonable as applied to this case.  (I.D., pp. 20-21).



With regard to the Complainant’s request for EAS from her Loysburg exchange to the Claysburg exchange, the ALJ determined that the Loysburg and Claysburg exchanges are contiguous to each other and the 1997 traffic usage study showed that customers placed only 1.26 calls per month per access line from the Loysburg exchange to the Claysburg exchange.  Since this result falls short of the required average monthly calling frequency of more than 2.00 calls per access line from one exchange to another for an OCP in accordance with 52 Pa. Code §63.73(a) (1) & (2), the ALJ determined that insufficient traffic usage exists to justify EAS as well.  (I.D., p. 21).



The ALJ also asserts that the Commission’s EAS regulations are designed to assure that either EAS or an OCP will be provided where customers’ calling patterns support the service, while assuring that the relatively few customers responsible for significant interexchange toll traffic do not burden other customers with the increased costs and loss of revenues associated with providing EAS or an OCP for the benefit of a relatively few customers.  The ALJ opines that the Commission must look at the greater public interest rather than at the discrete calling patterns of individual customers, or only those customers living near boundary lines, to determine whether a local calling area for an exchange, as a whole, is adequate or reasonable.  (I.D., p. 22).



Additionally, the ALJ believes that the communities of interest of customers, to a significant degree, are voluntarily determined and accommodating individual preferences is not in the public interest.  No matter how a local calling area is determined, some subscribers will be dissatisfied due to their own particular desires and needs, which may change over time.  The ALJ states that, in determining an appropriate local calling area, the broader public interest must prevail; otherwise, the majority of customers will pay for the preferences of the few.  Enlarging local calling areas only to meet the needs of a minority places an unfair burden on the majority, since the cost of expanding a local calling area is borne by all customers in an exchange regardless of the extent of individual usage.  Korey v. Bell Telephone Company of Pennsylvania, 53 Pa. P.U.C. 157 (1979).  (I.D., p. 22).



The ALJ observes that the position of the Complainant is not uncommon in Pennsylvania in light of the fact that there hundreds of telephone exchanges that exist, and customers who live near the boundary of an exchange are more likely to place calls to adjacent exchanges than those customers residing in the interior parts of an exchange.  However, the ALJ contends that the fact that some customers’ communities of interest may lie within another exchange does not render the existing local calling area of that exchange unreasonable or contrary to the public interest.  On the contrary, the ALJ notes that one may expect this situation to occur along nearly every boundary of every exchange.  Therefore, in the absence of a demonstration that a majority of the customers in an exchange in fact have a significant community of interest within another exchange, the ALJ opines that enlarging the local calling area to meet the needs of a single individual or a single household is not justified under the Commission’s regulations.  Without substantial evidence that a significant number of customers desire expanded service, no basis exists to conclude that enlargement of the local calling area is necessary to provide adequate and reasonable service.  Re:  Bell Telephone Company of Pennsylvania, 52 Pa. P.U.C. 606 (1978).  (I.D., pp. 22-23).



With regard to the Complainant’s allegation that she is being treated unfairly because the number of exchanges included in her local calling are less than those included in the local calling areas of surrounding exchanges, the ALJ concludes that such a comparison is totally irrelevant and completely misleading because there is no evidence in this record to suggest surrounding exchanges have traffic volumes similar to the Loysburg exchange.  In order to properly raise a claim of discrimination, one must show he/she is similarly situated, but receiving discriminatory treatment.  (66 Pa. C.S. §1502).  Since no such showing was made, the ALJ concludes that the Complainant has failed to meet her burden of proving any additional EAS or OCPs for the Loysburg exchange is warranted.  As such, the ALJ believes the Complaint must be denied.

Complainant’s Exceptions



The Complainant’s hand-written Exceptions were brief and are stated below in their entirety:

I just got my notification [copy of the Initial Decision] that Sprint United phone company can’t enlarge our calling area.

When I moved here 10 years ago, when I questioned how to expand our calling range I was told if 50% of the customers made 2 ½ or 5 ½ [calls] per mo. our calling area could be enlarged upon request if we qualified.  Now it appears according to this [attached] clipping [pages 19 (partial), 20 (partial), 21 and 22 of the I.D.] they only need do what they want and we have no rights and can’t qualify even if we do.

When AT&T for example has on their system as a selection “if you have been switched to another phone company without your consent push ____,” that ought to tell you what shysters the phone company is.

I got a card in the mail that will help you spot fraud by telemarketers and I sent mine back and told them the phone company is the most treacherous of all.

Analysis



Based on our review of the Exceptions, we have determined that the Complainant has not raised any relevant issues that reinforce her argument that additional EAS or OCPs are necessary for adequate and reasonable telephone service in her exchange.  The Complainant merely makes a statement of her recollection from ten (10) years ago with the Respondent concerning what appears to be a partial and erroneous explanation of the Commission’s EAS/OCP regulations in 52 Pa. Code §§63.73 and 63.74-75.  The Complainant also vents her frustrations concerning her opinion about the allegedly fraudulent phone company.



It can be generally construed, however, that the Complainant objects to the ALJ’s recommendation that her Complaint has been denied, even though she does not take exception to any particular issue in the ALJ’s Initial Decision.  As such, we shall address the Complainant’s Exceptions as an objection to the ALJ’s conclusion that she has not met her burden of proof.



In that regard, we agree with the ALJ that the Complainant has not met her burden of proof that a community of interest exists between the Loysburg exchange and the exchanges of Altoona, Claysburg and Hollidaysburg and that no basis exists to conclude that enlargement of the local calling area is necessary to provide adequate and reasonable service.  We believe the ALJ correctly determined that the Complainant has failed to support her claim, in accordance with 66 Pa. C.S. §332(a), that she is entitled to EAS or a route-specific OCP.  Furthermore, nothing in the Complainant’s Exceptions convinces us that the ALJ’s Initial Decision should be reversed.



We believe it is important to note, as discussed by the ALJ in his Initial Decision, that, by our Order entered June 30, 1999, at Docket No. I-00940035, we adopted the Report and Recommendation of the Universal Service Task Force Monitoring and Reporting/Subscribership Subcommittee, which was attached to that Order as “Annex A.”  In that Report and Recommendation we adopted, inter alia, the Subcommittee’s recommendation that the most recently-filed toll traffic usage studies from 1997 shall continue to be utilized and that the requirement to file new biennial traffic usage studies shall be suspended until the Subcommittee further recommends how to conduct more accurate traffic usage data.  We also adopted the Subcommittee’s recommendation concerning EAS in the context of a formal complaint process as follows:

 . . . in a formal complaint process, it is suggested that if an Administrative Law Judge concludes that there is a strong community of interest demonstrated, a more current traffic usage study may be ordered.

In our opinion, the ALJ has adequately concluded that the record lacks support to demonstrate that a majority of customers in the Loysburg exchange have a strong community of interest with the exchanges of Altoona, Claysburg and Hollidaysburg.  Therefore, in light of our adoption of the Monitoring and Reporting/Subscribership Subcommittee’s recommendation, we believe there is no reason to order the Respondent to perform a more recent traffic usage study on the alleged toll routes.  Additionally, we agree with the ALJ that, without substantial evidence that a significant number of customers desire expanded service, no basis exists to conclude that enlargement of the local calling area is necessary to provide adequate and reasonable service.



In light of the above, and based on our review of the Exceptions and the record evidence in this case, we conclude that the Complainant has not met her burden of proof and that enlarging the local calling area to meet the needs of a single individual or a single household is not justified.  Therefore, we agree with the ALJ and conclude that the Complainant’s Exceptions should be denied.

Conclusion



Based on the foregoing, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision as our final action in this proceeding; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions filed by the Complainant, Ms. Barbara Leighty, on January 5, 2000, to the Initial Decision of Administrative Law Judge John H. Corbett, Jr., which was issued December 31, 1999, in the proceeding at Docket No. C-00992658, are hereby denied.



2.
That the Initial Decision of Administrative Law Judge John H. Corbett, Jr. is hereby adopted.



3.
That the Complaint of Barbara Leighty v. The United Telephone Company of Pennsylvania, Docket No. C-00992658, is hereby denied.



4.
That the record in this matter be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 30, 1999

ORDER ENTERED:  

	�	Although not included in the original Formal Complaint, the Complainant subsequently requested to also include the Claysburg exchange as an additional route in which she would like United to offer EAS.  (Tr. at 10). 


	�	The foreign exchange service from Claysburg enables the Complainant to make calls within the local calling areas of the Claysburg exchange, as if she resided in that exchange.  (Finding of Fact No. 10).  As such, the Complainant can make calls from her business without incurring a toll charge for the following exchanges in the local calling area of the Claysburg exchange:  Claysburg, Altoona, Hollidaysburg, Osterburg and Roaring Spring).  (Finding of Fact No. 11).
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