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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of PECO Energy Company (Respondent), filed on December 21, 1999, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued December 1, 1999.  George Wilson (Complainant) did not file Reply Exceptions.  

History of the Proceeding



On March 19, 1999, the Complainant filed a Formal Complaint against the Respondent wherein the Complainant alleged that he had a broken meter over the years and that the Respondent wanted him to pay for bills generated by the broken meter.  The instant Complaint is an appeal of a Decision of the Bureau of Consumer Services (BCS) issued on March 13, 1997, at No. 0338495 on an Informal Complaint filed by the Complainant.



On April 13, 1999, the Respondent filed an Answer to the instant Complaint.  In its Answer, the Respondent specifically denied that the charges for the billing period between October 14, 1995, and July 26, 1996, were incorrect.  It also stated that the bill for the period was originally based on an incorrect customer meter reading but was later revised in accord with the actual meter reading.



On September 9, 1999, a Hearing was held before ALJ Nguyen.  The Complainant participated pro se; the Respondent was represented by counsel.  



As previously stated, the Respondent filed Exceptions to the Initial Decision and no Reply Exceptions were filed. 

Discussion


ALJ Nguyen made eight (8) Findings of Fact and reached one (1) Conclusion of Law which are incorporated herein by reference.



Based on the record before him, the ALJ sustained the Complaint and directed the Respondent to issue a bill to the Complainant for total electric consumption of 56 Kwh for the eleven (11) month period of time from October 14, 1995, to 
September 10, 1996.



Before considering the Exceptions to the Initial Decision, we note that any issue or Exception which we do not specifically address has been duly considered and denied and will not be discussed further.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 155 Pa. Cmwth. Ct. 537, 625 A.2d 741 (1993); also see, generally, University of Pennsylvania v. Pa. PUC, 86 Pa. Cmwth. Ct. 140, 485 A.2d 1217 (1984).



The Respondent excepts to the ALJ’s finding that it overcharged the Complainant and should re-bill the Complainant based on a usage of 56 Kwh for the period from October 14, 1995, through September 10, 1996.  (Exc., p. 1).  In addition, the Respondent excepts to the ALJ’s finding that the Respondent failed to provide adequate evidence to rebut the Complainant’s assertions.  The Respondent avers that the Complainant alleged that he was overbilled; however, he failed to provide any evidence other than his personal opinion to substantiate that belief.  



The Respondent argues that its witness testified that, for the period of October 14, 1995, through July 26, 1996, a misread meter caused a billing error.  This error was discovered and corrected with the reading obtained on September 10, 1996.  The Respondent maintains that the reason the Complainant had a balance is properly noted in the payments section of PECO’s Exhibit 1, which was ignored by the ALJ.  The Respondent notes that the Complainant failed to make regular payments, thereby causing a balance to accrue on the account.  (Exc., p. 2).



The Respondent further submits that the four (4)-dial meter was found to be between 99.95% and 99.93% accurate.  (PECO Exhibit 7).  The Respondent maintains that these readings are well within the Respondent’s and the Commission’s accuracy requirements and noted that the reason the four (4)-dial meter was changed to a five (5)-dial meter was to prevent future misreading of electric usage.  (Exc., p. 2).



Lastly, the Respondent submits that a review of the testimony and facts in this case clearly shows that the Respondent met its evidentiary burden and that the Complainant failed to do so.  The fact base used by the ALJ in determining that the Respondent improperly billed the Complainant is flawed and does not correctly reflect the record.  The Respondent requests that the Commission reverse the ALJ’s recommenda​tion and dismiss the Complaint.  (Exc., p. 3).

Analysis



In the BCS Decision, the Complainant was directed to pay current monthly budget bills of $120.00, plus $25.00 per month towards the then existing arrearage of $1,365.43, beginning in March, 1997.  The BCS also addressed the meter reading errors and the incorrect billing caused by the errors.  The Decision found that the meter tested within the accuracy guidelines established by this Commission and that the Complainant was billed for actual registration on the meter.  Lastly, the Decision concluded that the Complainant’s bills for service were correct as rendered.  



In the instant proceeding, the ALJ concluded that the disputed bills were abnormally high when compared to prior usage patterns and recommended that the Respondent issue a bill for electric consumption for the period between October 14, 1995, and September 10, 1996, for 56 Kwh of usage because the Respondent failed to explain the low usage of 56 Kwh for almost eleven (11) months.  (I.D., p. 6).



Our review of the record indicates that the ALJ determined the 56 Kwh of usage by simply subtracting the meter reading of 6,833 Kwh on October 14, 1995, from the 6,889 Kwh reading on September 10, 1996.  (6,899 - 6,833 = 56).  During this period, the Complainant had a four (4)-dial meter which was replaced with a five (5)-dial meter on November 8, 1996.



Finding of Fact No. 4 states as follows:

3. In 1995, the Respondent obtained three actual readings of the Complainant’s meter, which were 5342 on February 7, 6035 on May 9, and 6833 on October 14.  In 1996, it obtained 7 actual readings which were 2412 on February 8, 5957 on May 9, 6342 on June 10, 6889 on September 10, 7107 on October 9, 7402 on November 8, and 00732 on December 9.  It also obtained one customer reading which was 4166, and later corrected to read 6614, on July 26, 1996.  Two actual readings on February 8, 1996 and May 9, 1996 were questionable (PECO Exhibits 1 and 4).

(I.D., p. 2).  



Our examination of the meter readings identified as actual readings in Finding of Fact No. 4 indicates that the meter reading went from 6,833 Kwh on October 14, 1995, to 2,412 Kwh on February 8, 1996.  This supports the proposition that the four (4)-dial meter reached its maximum reading, started over, and began again at zero.  This would make the actual usage during this period of nearly four (4) (winter) months 5,578 Kwh, or an average of 1,395 Kwh per month.  The consumption, based on the meter readings presented in Finding of Fact No. 4, would then be 10,055 Kwh for the eleven (11)-month period of October 14, 1995, through September 10, 1996, or an average of 914 Kwh per month.  This is consistent with the ALJ’s rendition of PECO Exhibit 1, (I.D., p. 5), (Consumption:  7,333 + 336 + 2,387 = 10,046).  Finally we note that the Complainant’s meter was tested and found to be between 99.95% and 99.93% accurate.  (PECO Exh. 7).  This is well within the Commission’s accuracy requirements and the only reason the Complainant’s meter was changed to a five (5)-dial meter was to prevent future misreadings.  (Exc., p. 2).  As a result of the foregoing, we will grant the Respondent’s Exception with respect to this issue and reject the ALJ’s recommendation.



With respect to the issue of high billing, we note that the controlling case for high bill complaints is Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980) (Waldron) which stated that, while the accuracy of the meter is an important factor, a complainant could satisfy his or her prima facie burden of proof by establishing that:  (1) there were no prior consumption abnormalities; (2) there has been no change in occupancy; and (3) the customer does not have the capacity to use the amount for which he/she was billed.



Based on our review of the record, the Complainant failed to make a prima facie case by meeting the three (3)-pronged test required by Waldron.  There are no allegations of prior consumption abnormalities; there has been a change in occupancy since 1996; and the Respondent submitted testimony that the Complainant asked the Respondent’s witness to leave his property without the review needed to determine if the Complainant had the capacity to use the amount of electricity for which he was billed.  (PECO Exh. 6; Finding of Fact 8). 



As a result, we agree with the Respondent that the record supports its position that the meter was operating within acceptable tolerances, and we find that the Complainant’s usage was 10,055 Kwh for the eleven (11)-month period of October 14, 1995, through September 10, 1996, instead of the 56 Kwh usage found by the ALJ.  Finally, our review of PECO’s Exhibit No. 1 supports the Respondent’s Exception that the Complainant has made only sporadic payments for his electric service which resulted in an outstanding balance of $3,085.44 at the close of the hearings.



In Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995) (Claypool), we held that a customer is responsible for paying bills during the pendency of an appeal of a BCS decision.  The intent of Claypool is to enforce the BCS decision, under appeal, and to require the Complainant to satisfy any missed payments pursuant to a BCS Decision under appeal.  The underlying Decision of the BCS
 directed the Complainant, beginning March 1997, to pay current monthly bills of $120.00 plus $25.00 per month towards the arrearage of $1,365.43.  At the close of the hearing the arrearage was $3,085.44 which reflected the sporadic payments of the Complainant.



Consistent with our precedent, the Respondent shall, within fifteen (15) days of the date of entry of this Opinion and Order, bill the Complainant for the outstanding amount due under the BCS Decision.  That amount shall be due and payable within thirty (30) days of the date of the bill. 

Conclusion


Based upon the foregoing discussion, we shall grant the Exceptions of PECO Energy Company and modify the Initial Decision of ALJ Ky Van Nguyen, to the extent consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of PECO Energy Company are granted, to the extent consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is modified, consistent with this Opinion and Order.



3.
That the Formal Complaint filed at Docket No. C‑0992245, by George Wilson against PECO Energy Company, is denied.



4.
That PECO Energy Company shall, within fifteen (15) days of the date of entry of this Opinion and Order, calculate and bill the Complainant, George Wilson, for the monies outstanding pursuant to the BCS Decision. 



5.
That, the Complainant, George Wilson, shall pay to the Respondent, PECO Energy Company, the recomputed arrearage calculated pursuant to Ordering Paragraph No. 4 above, within thirty (30) days of the date the bill is issued.  



6.
That, if George Wilson fails to adhere to the terms of this Opinion and Order, the Respondent is authorized to terminate his electric service pursuant to the provisions of 52 Pa. Code Chapter 56.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 30, 2000

ORDER ENTERED:  

� 	The Respondent’s witness stated that a five (5)-dial meter can register more usage that a four (4)-dial; therefore, it is less likely that billing will be confused by meter start over (return to zero).  (N.T. 41).


� 	Docket No. Z-00248730, entered December 22, 1995.
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