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             v.
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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Velvet M. Yoost (Complainant) filed on April 10, 2000, to the Initial Decision of Administrative Law Judge (ALJ) Richard M. Lovenwirth, issued on March 30, 2000.  PP&L, Inc. (Respondent) filed Reply Exceptions
 on April 28, 2000.  

History of the Proceeding


On October 28, 1999, the Complainant filed a Formal Complaint against the Respondent wherein the Complainant alleged the following:  (1) that the Respondent unlawfully terminated service to the Complainant at her address at P.O. Box 30, MacKay Road, Tannersville, PA 18372, in 1997 and 1998; (2) that the Complainant, who has been a customer since 1988, has made three (3) payments which were misapplied by the Respondent; (3) that on numerous occasions the Respondent has changed the account numbers of the Complainant; and (4) that the Complainant is entitled to a credit for a deferred balance due and owing to her by the Respondent.



On November 17, 1999, the Respondent filed an Answer to the instant Complaint.  By Notice dated February 7, 2000, the Commission informed the Parties that a telephonic hearing on this Complaint would be held on Friday, March 10, 2000, at 10:00 a.m.  The Complainant, by letter dated March 9, 2000, addressed to the ALJ, advised that she would be unavailable for the March 10, 2000 telephonic hearing.  A copy of the Complainant’s letter of March 9, 2000, was made part of the record as ALJ Exhibit No. 1.

On March 10, 2000, at 10:00 a.m., a telephonic hearing was convened.  The Respondent participated through counsel and presented one (1) witness.  Three (3) exhibits were sponsored by the Respondent and moved into the record.  The Complainant, however, was not present.  No Briefs were filed.  



As previously stated, the Complainant filed Exceptions to the Initial Decision and the Respondent filed Reply Exceptions.  

Discussion



ALJ Lovenwirth made eleven (11) Findings of Fact and reached one (1) Conclusion of Law, which are incorporated herein by reference.  The ALJ recommended that the Complaint be dismissed with prejudice.  



The ALJ noted that the burden of proof in this case has been placed upon the Complainant.  (66 Pa. C.S. §332(a)).  The ALJ concluded that, by her failure to participate in the hearing, the Complainant failed to meet the required burden of proof.  Based on the record before him, the ALJ concluded that:

We have determined that the BCS order should be followed, and that, accordingly, Complainant should pay to the Respondent for electric usage and payment upon her arrearage, within 60 days from the date of the entry of the Commission order, a “catch up” payment in the sum of $200.00, including the regular monthly budget amount (now $129.00), plus the sum of $71.00 to be applied towards the Complainant’s arrearage due and owing to Respondent. 

(I.D., p. B-7).

Complainant’s Exceptions



Preliminarily, with regard to Exceptions, we note that any issue or Exception which we do not specifically address has been duly considered and denied and will not be discussed further.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. P.U.C., 155 Pa. Cmwlth. Ct. 537, 625 A.2d 741 (1993): also see, generally, University of Pennsylvania v. Pa. P.U.C., 86 Pa. Cmwlth. Ct. 140, 485 A.2d 1217 (1984).



We find that the issues raised in the Complainant’s Exceptions were already addressed by the ALJ in the Initial Decision.  The Complainant’s Exceptions are quoted in their entirety below:

Consider this letter my written comments in reference to the above File.  I disagree with the changing of my account numbers for any reason.  I disagree with the lump sum (catch-up) payment.  Payments need to be recognized.  I disagree with the termination of my service at any time (especially on 8/5/97 to 9/12/97 and most recently on 10/12/99 to 11/21/99.)  I need to see a complete accounting from 1988 to present which should include all payments regardless of the account numbers and also how the LIHEAP payments were applied.  Since the termination of my service in October, 1999 PP&L has not mailed any bills to the above P.O. Box 30.  I have over $14,000.00 in receipts on the account.  I agree with reconciling the account.  Thank you. 



In its Reply Exceptions, the Respondent maintains that the dismissal of a Complaint is proper when the party fails to appear at a scheduled proceeding where adequate notice was provided.  The Respondent submits that the Commission decided in Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995), that, in cases where the complainant fails to appear, the complaint should be dismissed with prejudice.  (R. Exc., Unnumbered p. 2).

Analysis



After a careful review of the record, we are satisfied that the Complainant was afforded adequate administrative due process and the opportunity to be heard.  Specifically, the Complainant was provided with timely notice of the hearing on this Complaint.  The Complainant failed/refused to appear at the scheduled hearing.  



Section 5.245(a) of our Rules of Administrative Practice and Procedure, 52 Pa. Code §5.245(a), provides, in pertinent part, as follows:

After being notified, a participant who fails to be represented at a scheduled...hearing in a proceeding shall be deemed to have waived the opportunity to participate in the...hearing, and shall not be permitted thereafter to reopen the disposition of a matter accomplished at the...hearing, or to recall for further examination of witnesses who were excused, unless the presiding officer determines that the failure to be represented was unavoidable and that the interests of the other participants and of the public would not be prejudiced by permitting the reopening or further examination. 

Section 332(a) of the Public Utility Code, 66 Pa. CS §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term burden of proof means a duty to establish a fact by a preponderance of evidence.  Se-LingHosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).



In Darling v. Philadelphia Electric Company, Docket No. F-00161139 (Order entered November 16, 1993) (Darling), the complainant did not attend the evidentiary hearing despite proper notice and sufficient opportunity to have his Complaint heard.  In that case, the ALJ permitted PECO to present evidence on the issues in dispute and found that the Complainant had failed to meet his burden of proof.  In Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892, (Order entered December 26, 1995) (Jefferson), we concluded that, due to both the waste of the Commission’s and the Respondent’s time, money, and energy occasioned by the complainant’s failure to appear at a hearing, of which the complainant had notice, the complaint was dismissed with prejudice.



We agree with the ALJ’s conclusion that the failure of the Complainant to appear at, and participate in, a duly scheduled hearing should result in the dismissal of the Complaint with prejudice.  The Complainant was given the opportunity to pursue her Complaint but decided not to attend the hearing.  We shall adopt the Initial Decision of ALJ Lovenwirth concerning the burden of proof and the arrearage level of $1,432.80 as of March 10, 2000.  We shall deny the Complainant’s Exceptions.



We note that the ALJ recommended that the Bureau of Consumer Services (BCS) Decision dated October 22, 1999, at Docket No. 0683839, be reinstated and a payment plan of the current monthly budget amount (then $129.00), plus $79.00 per month, be applied to the arrearage.  In addition, the ALJ recommended that, within two (2) months after the entry of a final Commission Order, the Complainant pay to the Respondent the sum of $693.00, or whatever sum will constitute the sum necessary at that time to bring the Complainant into compliance with the BCS payment plan.



In Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995) (Claypool), we held that a customer is responsible for paying bills during the pendency of an appeal of a BCS Decision.  The intent of Claypool is to enforce the BCS Decision and to require the Complainant to satisfy any missed payments pursuant to a BCS Decision under appeal.  In Claypool, the underlying Decision of the BCS directed the Complainant, beginning March 1997, to pay current monthly bills of $120.00, plus $25.00 per month, towards the arrearage of $1,365.43.  At the close of the hearing, the arrearage was $3,085.44, which reflected the sporadic payments of the Complainant.



Consistent with our precedent, the Respondent shall, within fifteen (15) days of the date of entry of this Opinion and Order, bill the Complainant for the out​standing amount due under the BCS Decision.  That amount shall be due and payable within thirty (30) days of the date of the bill. 

Conclusion


Based upon the foregoing discussion, we shall deny the Exceptions of Velvet M. Yoost and adopt the Initial Decision of ALJ Richard M. Lovenwirth, to the extent consistent with our discussion; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Velvet M. Yoost are denied.



2.
That the Initial Decision of Administrative Law Judge Richard M. Lovenwirth is modified, consistent with this Opinion and Order.



3.
That the Formal Complaint by Velvet M. Yoost against PP&L, Inc. is dismissed with prejudice, consistent with this Opinion and Order.



4.
That PP&L, Inc. shall, within fifteen (15) days of the date of entry of this Opinion and Order, calculate and bill the Complainant, Velvet M. Yoost, for the monies outstanding pursuant to the BCS Decision. 



5.
That, Velvet M. Yoost shall pay to PP&L, Inc. the recomputed arrearage calculated pursuant to Ordering Paragraph No. 4 above, within thirty (30) days of the date the bill is issued.  



6.
That, if Velvet M. Yoost fails to adhere to the terms of this Opinion and Order, PP&L, Inc. is authorized to terminate her electric service pursuant to the provisions of 52 Pa. Code Chapter 56.



7.
That the proceeding at Docket No. C‑00992950 shall be marked closed.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 8, 2000

ORDER ENTERED:  

	� 	The Complainant did not serve a copy of the Exceptions on the Respondent.  As a result, per Secretarial Letter issued on April 21, 2000, a copy of the Exceptions was served on the Respondent allowing ten (10) days  for the filing of Reply Exceptions.  
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