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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Kathlin and John Rothermel (Complainants) filed on November 30, 1999, relative to the Initial Decision of Administrative Law Judge (ALJ) Wayne L. Weismandel, which was issued on October 29, 1999, recommending dismissal of their Complaint.

History of Proceeding



On September 13, 1999, the Complainants filed the subject Formal Complaint against Jensen Moving and Storage, Inc. (Respondent), alleging inadequate service by the Respondent in connection with the movement of their household goods in use from their former residence in Wayne, Pennsylvania, into storage at the Respondent’s facility in North Wales, Pennsylvania.  The ultimate destination was to be a new residence of the Complainants.



On October 1, 1999, the Respondent filed its Answer to the Complaint and a Motion to Dismiss (Motion).  The Motion averred that the move of the Complainant’s household goods into the Respondent’s storage facility is not within the Commission’s jurisdiction.  Consequently, the Respondent requested that the Complaint be dismissed.  On October 14, 1999, the Complainants filed an Answer to the Respondent’s Motion.



On October 29, 1999, the ALJ issued an Initial Decision which granted the Motion by concluding that the move of the household goods was incidental to the storage of said goods and, therefore, non-jurisdictional under the “warehouseman’s exception.”  He recommended that we dismiss the Complaint.



On November 15, 1999, the Complainants filed Exceptions to the Initial Decision, alleging that the storage of their household goods was incidental to the move of their goods between their old residence and a new residence and that the Complaint should not have been dismissed.



On December 9, 1999, counsel for the Respondent, by letter, advised the Commission that a Settlement had been reached between the Respondent and the Complainants on or about December 6, 1999, relative to this proceeding, as well as to a complaint filed by the Complainants against the Respondent with the Commonwealth’s Office of Attorney General, Bureau of Consumer Protection, based upon the same operative set of facts.  Attached to this letter was a Settlement Agreement containing a signature on behalf of the Complainants.  The Respondent requested an extension of time to file Reply Exceptions if “the Exceptions [were not to] be withdrawn based upon the terms of the settlement agreement.”  The Complainants did not object to the representa​tion that a settlement had been reached.

Discussion



In the Initial Decision, the ALJ made four (4) Findings of Fact (I.D., p. 3) and drew eleven (11) Conclusions of Law (I.D., pp. 7-8) which we shall incorporate herein by reference only to they extent consistent with this Opinion and Order. 



On December 6, 1999, the controversy relative to the subject move was settled.  As part of the settlement, the Respondent agreed to waive “certain platform and labor fees for a third–party move out.”  In return, the Complainants agreed to forego any further legal action with respect to the fees charged for the move and storage.  It also appears that the Complainants had obtained counsel by the time settlement was reached.  (See settlement letter, purportedly signed by the Complainants, on the Respondent’s letterhead stationery, attached to the Respondent’s December 9, 1999 letter). 



In the interest of fostering settlements, and finding that the subject Settlement is not contrary to the public interest based upon the record before us, we shall, therefore, dismiss the Complaint.  Accordingly, based on the foregoing discussion, we shall deny the Exceptions of the Complainant and adopt the ALJ’s Initial Decision, as modified by this Opinion and Order.  

Conclusion



We shall deem the Exceptions moot and adopt the Initial Decision only to the extent of dismissing the Complaint, consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of the Complainants, Kathlin and John Rothermel, filed on November 15, 1999, to the Initial Decision of Administrative Law Judge Wayne L. Weismandel, issued on October 29, 1999, in the above-captioned proceeding are hereby deemed moot, consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge, Wayne L. Weismandel, is hereby adopted only to the extent of dismissing the Complaint for the reasons contained in this Opinion and Order.



3.
That the Complaint, filed by Kathlin and John Rothermel against Jensen Movers & Storage, Inc., is dismissed as moot, and the record herein is marked closed, consistent with this Opinion and Order.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)
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