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OPINION AND ORDER


Before this Commission for disposition are the Petitions for Reconsidera​tion (Petitions) separately filed by Bell Atlantic-Pennsylvania, Inc. (BA‑PA) and MCI Worldcom (MCIW) on January 18, 2000, relative to our Opinion and Order entered on December 31, 1999, in the above-captioned proceeding. By Opinion and Order entered on January 27, 2000, we granted reconsideration pending review of, and consideration on, the merits, pursuant to Rule 1701 of the Pennsylvania Rules of Appellate Procedure (Pa. R.A.P. Rule 1701).  

Brief History


On March 10, 1999, NEXTLINK Pennsylvania, Inc. (NEXTLINK), RCN Telecom Services of Pennsylvania, Inc. (RCN), Hyperion Telecommunications, Inc., (Hyperion), ATX Telecommunications Services, Ltd. (ATX), Focal Communications Corporation of Pennsylvania (Focal), CTSI, Inc. (CTSI), MCIW, e.Spire Communica​tions (e.Spire), and AT&T Communications of Pennsylvania, Inc. (AT&T) filed a Joint Petition commencing this proceeding.  The Joint Petition requested that the Commission institute on-the-record proceedings to address the issues of (1) Operations Support Systems (OSS) Testing, and (2) Performance Measures, Standards, and Remedies.  This Commission, by Opinion and Order entered on April 30, 1999, granted limited relief, directing that the subject of our focus herein, namely, Performance Measures, Standards, and Remedies, be resolved in the context of a on-the-record proceeding.  



After a protracted proceeding on the record, on December 31, 1999, we entered our Opinion and Order (Performance Metrics Order or PMO).  The Performance Metrics Order resolved a substantial number of technically complex issues relative to Performance Measures, Standards, and Remedies for BA‑PA as the dominant incumbent local exchange carrier (ILEC) in its dealings with competitive local exchange carriers (CLECs).  Under the terms of the Performance Metrics Order, BA‑PA was to have filed revised Pennsylvania Guidelines by January 15, 2000, in a Compliance Filing.  That Compliance Filing date was subsequently extended to January 31, 2000.  



As noted, on January 18, 2000, BA‑PA and MCIW filed their respective Petitions.  The United Telephone Company of Pennsylvania and Sprint Communications Company L.P. (collectively, Sprint/United) filed a Joint Answer to BA‑PA’s Petition on January 28, 2000.  (Sprint/United Answer).  AT&T filed an Answer to BA‑PA’s Petition on January 31, 2000.  (AT&T Answer).   BA‑PA filed its Answer in Opposition to MCIW’s Petition on January 28, 2000.  (BA-PA Answer).  On that same date, MCIW filed its Opposition to BA-PA’s Petition. (MCIW Answer).  



BA‑PA’s Compliance Filing (February 1, 2000 Metrics) was timely made on January 31, 2000.  Exceptions were filed by AT&T to the February 1, 2000 Metrics.  The Exceptions will be addressed in a separate Order.  

Discussion


Both BA‑PA and MCIW correctly note that the standard for granting reconsideration or clarification of a prior Commission order is articulated in Duick v. PG&W, 56 Pa. P.U.C. 553 (1982) (Duick).  Generally, “we expect to see . . . new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission” raised in such petitions.  Duick, p.  559.



AT&T suggests that BA‑PA’s Petition fails to raise an adequate basis for reconsideration.  (AT&T Answer, pp. 1‑2).  Sprint/United takes the position, in general, that none of the metrics should be reconsidered pursuant to BA‑PA’s Petition at this time.  Sprint/United argues that changes to the metrics should be addressed strictly within the context of the six (6)- and nine (9)-month reviews slated by the Performance Metrics Order.  Sprint/United suggests that reconsideration of the issues BA‑PA raises would “circumvent [s] the industry-wide, collaborative process” that gave rise to the metrics.  (Sprint/United Answer, pp. 5-6). 



Our review of the instant Petitions, however, persuades us that, in some instances,  the Parties are raising new and novel arguments or considerations consistent with the Duick threshold, as will be discussed infra.  In other instances, the Parties have failed to meet the Duick criteria.  Therefore, due to the complexity of the issues raised in the Petitions and the Answers, we shall review the merits of the various contentions raised, addressing the issues as they relate to the various aspects of the Performance Metrics Order.  



The issues raised in the Petitions can be subdivided into standards and measurement issues and remedies issues.  In addressing the merits of the Petitions, we shall first address those issues relating to the standards and measurements as detailed in the metrics.  Thereafter, we shall address the remedies issues.

A.
Metrics

1.
Metric OR‑2  Reject Timeliness 



a.
Parties’ Positions



Our Performance Metrics Order (pp. 52-55) provides that 95% of order confirmations and order rejects be completed within certain specified time parameters (hourly intervals.)  The intervals proposed by BA-PA for order confirmations were the same as proposed for order rejects.  As recommended by the ALJs, for Metric OR‑1, Order Confirmation Timeliness, we retained the intervals proposed by BA-PA, except that we reduced the interval for electronically submitted orders for fewer than ten (10) lines of Resale and UNE Complex POTS services.  This interval was reduced from 72 hours to forty-eight (48) hours.  However, for orders of ten- (10) or more lines, we adopted the ALJs’ recommendation to adopt BA-PA’s proposed seventy- two (72) hour interval.  For OR-2, we stated that the maximum interval shall be forty-eight (48) hours.  (PMO, pp.57-59).  



BA‑PA asserts that Metric OR-2 should have the same intervals as Metric OR‑1.  (BA‑PA Petition, pp. 13‑16).  AT&T asserts that Metric OR‑2 need not parallel Metric OR‑1, suggesting, inter alia, that, if the metrics are parallel, then a CLEC must wait twice as long to have a service order successfully accepted and processed by BA‑PA.  (AT&T Answer, pp. 13‑15).



b.
Analysis and Disposition



Metric OR‑1, Order Confirmation Timeliness, measures the time it takes BA‑PA to confirm a CLEC service order.  Metric OR‑2 measures the time it takes BA‑PA to reject a CLEC service order.  We disagree with Sprint/United that this issue should be deferred.  Reconsideration of this contested issue will not disturb the collaborative process.  In comparing these metrics, we agree with BA‑PA that the time intervals should be the same for confirming and rejecting service orders.  We note AT&T’s position that the time it takes to reject a service order will compound the time it takes to ultimately accept the service order.  However, to impose a shorter time to reject a service order than is allowed to confirm it would, in effect, require the decision to be made in all cases within the shorter time.  



Accordingly, we shall grant the relief sought so that the intervals established for Metric OR‑2 shall parallel the intervals specified for Metric OR‑1.  


2.
Metric OR‑6  Order Accuracy 



a.
Parties’ Positions



This metric measures BA-PA’s accuracy in processing CLEC orders and the accuracy of Local Service Request Confirmations (LSRCs).  The standard measures the accuracy of an entire order, including errors that have no service impact. (PMO, p. 64).  In our Performance Metrics Order (p. 65), after noting that BA-PA proposed a 95% standard and that AT&T sought a 100% standard, we adopted the ALJs’ recommended 100% standard, noting that no Exceptions were filed with regard to this recommendation. 



BA‑PA directs our attention to pp. 42-44 of it’s Exceptions, wherein it takes issue with the ALJs’ recommended 100% standard relative to four (4) separate Metrics, including Metric OR-6.  BA-PA asserts that this ordering metric should be at a 95% parity standard, noting that this Commission held that a 100% standard (i.e., “perfection”) was “unreasonable” for Metric PR‑4, Missed Appointments.  BA‑PA notes further that the Commission specifically approved a 95% standard for numerous other metrics and defined “parity” in the absence of a specific standard as 95% of the rate or degree of service that it provides to its comparable retail operations.  (BA‑PA Petition, pp. 17‑18).  



AT&T argues that Metric OR‑6 should be held to the higher standard because these service orders do not flow through but are manually entered into BA‑PA’s systems.  AT&T claims that BA‑PA’s discretion to control which service orders flow through and which do not is unchecked and excluded from remedies unless BA‑PA is held to the 100% standard.  (AT&T Answer, pp. 15‑16).  



b.
Analysis and Disposition



BA‑PA is requesting that we set the standard for Metric OR‑6 at 95% just as we did for Metrics PO‑3, Contact Center Availability; PO‑4, Timeliness of Change Management Notice; OR‑1, Order Confirmation Timeliness; OR‑2, Reject Timeliness; PR‑4, Missed Appointments; BI‑4, DUF Accuracy; BI‑5, Accuracy of Mechanized Bill Feed; OD‑1, Operator Services and Databases; and GE‑1, Directory Proofs.  



Metric OR‑6 measures BA‑PA’s accuracy in processing CLEC orders and the accuracy of Local Service Request Confirmations (LSRCs).  In comparison, Metric PO‑3 measures the percentage of calls answered within a specified time to the BA‑PA contact centers handling pre-ordering, ordering, and maintenance queries.  Metric PO‑4 measures the timeliness and accuracy of BA‑PA’s notifications to the CLECs of changes in BA‑PA’s electronic data interchange (EDI) and Web Graphic User Interface (GUI) interfaces.  Metric OR‑1 measures the time it takes BA‑PA to confirm a CLEC service order.  Metric OR‑2 measures the time it takes BA‑PA to reject a CLEC service order.  Metric PR‑4 measures the percentage of orders completed after the due date for reasons attributable to BA‑PA.  Metric BI‑4 measures the accuracy of the daily usage feed (DUF).  Metric BI‑5 measures the accuracy of the mechanized bill feed for customer record information system (CRIS) bills.  Metric OD‑1 measures the speed of answer for the CLECs’ customers’ calls to BA‑PA’s operator services and directory assistance.  Metric GE‑1 measures the accuracy of the directories.  



Again, we disagree with Sprint/United that this issue should be deferred.  Reconsideration of this issue will not disturb the collaborative process.  Additionally, we disagree with AT&T that this metric should be held to the higher standard of 100%.  This metric is not to measure whether a service order flows through or is manually entered.  It is to measure the accuracy of the handling of the manually entered service orders.  We note that BA‑PA has contested the 100% standard for this metric throughout this proceeding.  



As we said with respect to Metric PR‑4, a benchmark of 100% parity would hold BA‑PA to an “extremely stringent standard” that may contain “almost unavoidable shortfalls.”  We followed this logic in setting the standard at 95% for the comparable metrics.  We find that the same holds true when measuring accuracy in processing CLEC orders and in LSRCs.  We, therefore, conclude that a 95% compliance rate is a reasonable expectation for Metric OR‑6, consistent with our definition of parity and treatment of other comparable metrics. 


3.
Metric MR‑4  Trouble Duration Intervals 



Metric MR‑5  Repeat Trouble Reports


a.
Parties’ Positions



Metric MR‑4 measures trouble duration.  Metric MR‑5 measures the percentage of all trouble cleared after which additional trouble is reported within thirty (30) days and found to be network trouble.  In our Performance Metrics Order (pp.92-96), we directed BA-PA to report the intervals associated with trouble reports that are coded as CPE-related, Tested OK, or Found OK.



BA‑PA asserts that there should be no measurement for these maintenance and repair metrics when no BA‑PA network trouble is found.  BA‑PA notes that no Party requested this provision on the record.  (BA‑PA Petition, pp. 18‑19).



AT&T argues that the Commission’s treatment of Metrics MR-4 and MR-5, was merely an extension of the determination that this information should be reported for two (2) other maintenance and repair metrics: MR-2 and MR-3.   AT&T continues that there is no due process violation when the Commission acts to ensure consistency in implementing it’s decisions (AT&T Answer, pp. 17‑18).  AT&T urges that these metrics be measured even when no network trouble is found.

b.
Analysis and Disposition



We find that Sprint/United’s logic is not appropriate regarding the points that BA‑PA has raised; reconsideration will not disturb the collaborative process.  The critical timing of these metrics relates to the point in time when a CLEC is notified that trouble has been cleared.  The Metric MR‑4 interval clearly should be measured until a CLEC receives notice that the trouble has been cleared.  Likewise, the Metric MR‑5 interval should be measured from the time the CLEC received notice that the trouble had been cleared.  These metrics measure instances in which trouble has been found in BA‑PA’s network.  In our opinion, this is not an appropriate situation in which to apply the logic of one metric to another as AT&T suggests.  The metrics are designed to minimize delay in eliminating trouble or reporting when trouble has been cleared.  



Accordingly, we find that BA‑PA is correct that these two (2) metrics require no measurement unless BA‑PA network trouble is found.  


4.
Hot Cuts 



Hot cuts are transfers between the ILEC and the CLECs of customers with existing service. (Order, p.76).  In our Performance Metric Order, we adopted the ALJs’ recommendation that a hot cut metric is appropriate, although we disagreed with the ALJs on the timing of such a requirement. We found merit to AT&T’s position that BA-PA should implement and comply with a separate hot cut metric in Pennsylvania, when one is finalized in New York.  (Order, p. 78).  We stated that the burden is on the parties to come forward, at the appropriate time,  with a hot cut metric proposal and counter proposals if there is no agreement amongst the parties as to the design of such a metric. (Id.).  



a.
MCIW’s Position



MCIW asserts that BA‑PA should be explicitly required to include metric provisions for hot cuts in its Compliance Filing, consistent with the terms of the Performance Metrics Order.  (MCIW Petition, pp. 2‑3).



b.
Analysis and Disposition



This matter was hotly contested among the Parties on the record.  A sub​metric, or a separate metric, for hot cuts would account for transfers between BA‑PA and the CLECs of customers with existing service.  In our Performance Metrics Order, we recognized the potential need for such a metric or submetric but determined that, based upon the record then before us, the timing was premature.  (See the discussion of submetrics PR‑6-04 and PR‑6-05). 



As we stated in the Performance Metrics Order, “the burden is on the parties,” including BA‑PA, “to come forward at the appropriate time either prior to or after BA‑PA’s Compliance Filing, with a hot cut metric, and counter-proposal(s) if there is no agreement among the parties, as to the design” of such a metric.  The “appropriate” time was tied to the establishment of a hot cut metric in New York.  MCIW asserts that New York has now finalized its hot cut metric provisions.  If MCIW feels that BA‑PA has been dilatory in filing a proposed or negotiated hot cut metric, MCIW’s recourse is to file its counter-proposal.  Adoption of MCIW’s position is inconsistent with the collaborative process.  We do not believe that we need to be any more specific than this.  MCIW’s request is denied.  


5.
Metric BI‑3  Billing Accuracy


Metric BI‑4  DUF Accuracy 



Metric BI‑5  Accuracy of Mechanized Bill Feed 



Metric BI‑6  Completeness of Usage Charges 



Metric BI‑7  Completeness of Fractional Recurring Charges 



Metric BI‑8   Non-Recurring Charge Completeness 



a.
Parties’ Positions (Re:  MCI Petition)



In the Performance Metrics Order (pp. 111, 113, 116, 117-118, and 119), we rejected the ALJs recommendation that BA-PA implement these Metrics in their Compliance Filing.  Instead, we required that these Metrics be implemented six (6) months after the effective date of the revised PA Guidelines.  (Id.) 



MCIW asserts that five (5) billing metrics, Metrics BI‑4, BI‑5, BI‑6, BI‑7, and BI‑8, should be implemented immediately or that BA‑PA should be required to report using OSS test metrics until the billing metrics are implemented.  (MCIW Petition, pp. 3‑4).  



BA-PA objects to MCIW’s position, stating that implementing a complex new automated measurement process for the Billing Metrics will require substantial new development work, which will require at least the six (6) month period allowed.  (BA-PA Answer, p. 3).



b.
Analysis and Disposition



Metric BI‑3 measures by dollar amount the billing adjustments BA-PA makes for errors in CLECs bills, i.e., the percentage of carrier charges on BA-PA bills adjusted for billing errors.  Metric BI‑4 measures the accuracy of the Daily Usage Feed (DUF) as transmitted to the CLECs.  Metric BI‑5 measures the accuracy of the mechanized bill feed for CRIS bills.  Metric BI‑6 measures the completeness of BA‑PA usage charges on the CRIS paper bills.  Metric BI‑7 measures the completeness of BA‑PA fractional recurring charges on the CRIS paper bills.  Metric BI‑8 measures the completeness of BA‑PA non‑recurring charges on the CRIS paper bills.  



BA‑PA argued vociferously that that these metrics should not be imple​mented immediately.  The Performance Metrics Order gave credence to BA‑PA’s assertions that it was not possible to implement these metrics immediately without substantial software programming effort.  Asserting that it is not possible to predesign the software specifications, BA‑PA sought at least six (6) months’ lead time.  We granted that lead time.  We find that MCIW has offered no credible argument that BA‑PA’s request for the six (6) month lead time is not bona fide.  



MCIW further asserts that if we do not require implementation of these metrics “immediately”, we should at least require BA‑PA to submit reports on similar metrics being used in the OSS test.  The OSS test was not designed to be used in the manner suggested by MCIW.  Further, we believe that it will be more confusing and less productive to attempt to implement such a substitute process on an interim basis for a period that will ultimately be less than six (6) months.  



Finally, BA-PA was ordered to have these metrics finalized by July 1, 2000. Thus, the metrics may be incorporated into the filing pursuant to our Order addressing the Exceptions to the February 1, 2000 Metrics.



Accordingly, MCIW’s requests are denied.  

c.
Parties’ Positions (Re:  BA-PA Petition)



BA‑PA’s Petition seeks reconsideration of a totally different aspect of certain of these Metrics.  Metrics BI-3, BI-7 and BI-8 all measure, in different ways, the accuracy of the bills that BA-PA issues to CLECs.  BA-PA proposed to exclude from measurement in these metrics billing errors which resulted from service order errors (“order activity post completion discrepancies “, “PCDs”).  It was BA-PA’s position that order accuracy was measured under Metric OR-6, and that BA-PA should not be penalized twice: namely, for an order error that produced a billing error, first under Metric OR-6 and then under a billing metric. (BA-PA Petition, p. ). Thus, BA-PA seeks  the Commission to clarify that BA-PA is not required to make incentive payments based on billing errors that result from service order errors or PCDs.  BA-PA points out that its Exception relating to Metric BI-7 was included in the joint exception discussion for Metrics BI-3, BI-7 and BI-8 and was not addressed by the Commission in its final disposition of this metric. (BA-PA Petition, pp. 19-20).   



AT&T opposes BA-PA’s request.  Specifically, AT&T asserts that only in those months in which BA‑PA has incurred a remedy due to failing to meet the Metric OR‑6 performance standard should the PCD data not be included in the calculation of the performance standard and the remedy for Metrics BI-3, BI-7, and BI‑8.  Excluding PCD data from these three (3) metrics would insulate BA‑PA from having to pay remedies for those service order errors.  Further, in any case, BA‑PA should be required to report and measure the PCD data every month.  (AT&T Answer, pp. 18‑20).  



d.
Analysis and Disposition



We agree with BA-PA that the treatment of BI-7 should mirror BI-3 and BI-8.  In our Performance Metrics Order, we expressed our view that initially, double penalties should not result from the violation of the same metric. We concluded that such an approach was not consistent with our goal to foster and motivate performance by BA-PA. We declined to adopt the ALJs’ recommendation to include remedies for PCDs for this and other metrics, i.e., BI-3, and BI-8.  Instead, we chose to include billing adjustments for PCDs in the measurement of these metrics.  



Accordingly, BA-PA’s request for clarification is granted, and BA-PA may conform this metric in its filing pursuant to the Compliance Order.


6.
New DSL Metric



a.
Parties’ Positions


MCIW asserts that BA‑PA should be required to implement a new metric on digital subscriber line (DSL) service.  (MCIW Petition, pp. 4-5).  MCIW notes that, in a recent Federal Communications Commission (FCC) Order granting Bell  Atlantic New York’s request for Section 271 authority, the FCC observed the value of measuring an ILEC’s performance in the provision of xDSL metrics.  MCIW suggests that this Commission direct BA-PA to implement xDSL metrics in Pennsylvania within one (1) month after the adoption of the xDSL metrics resulting from the New York collaborative process.  



BA-PA responds that MCIW’s proposal should be rejected because its February 1, 2000 Metrics contain numerous Provisioning and Maintenance metrics disaggregated by product categories, which include xDSL reporting.  BA-PA adds that it is not able to implement the disaggregated reporting for xDSL services for all submetrics but anticipates that it will be in a position to report for many of the xDSL measurements during the initial reporting period.  (BA-PA Answer, p. 4).  



b.
Analysis and Disposition



While DSL metrics were not specifically addressed at length in the instant proceeding,
 we announced in the Global Order,
 our intent to promote the deployment of advanced services in the Commonwealth. (See pages 107‑119).  Specifically, we said that:

By this Order, we are implementing policies that grant CLECs access to BA-PA’s loops that permit the provisioning of an array of DSL services. A predicate to providing this array of services is access to a limited set of key loop make-up information that resides in BA-PA’s existing databases.  Under no circumstances will BA-PA be permitted to limit the services CLECs provide over unbundled loops to those that mirror its own DSL deployment, as BA-PA suggests.  To permit such restriction would not only contravene many of the very competitive benefits that the Act, the FCC and this Commission have sought to encourage, but would violate the express statutory and legal requirements of the Act and the mandate of the FCC.  

(Global Order, p. 109).  



As MCIW acknowledges, at the time the Parties litigated this case, there had not been much discussion regarding the need for DSL metrics.  For MCIW to suggest, as part of a petition for reconsideration, that this Commission impose a requirement that BA‑PA submit such a new metric, or any other new metric, goes well beyond the bounds of Duick’s new and novel arguments.  We are not prepared to go that far.  We made specific provisions in the Performance Metrics Order for the Parties and this Commission to revisit the issue of new and/or revised metrics.  (See Ordering Paragraphs Nos. 9, 10, and 11 of the PMO, p. 181).  Adoption of MCIW’s position would clearly disrupt the collaborative process.  



MCIW should confine proposals such as this DSL metric to the appropriate procedures set forth in the Performance Metrics Order.  We note that, in a recent order, the New York Public Service Commission (NYPSC) adopted Bell Atlantic-New York’s proposed schedule for the provision of DSL service in New York.  The NYPSC’s order addresses the findings and commitments made by BA-NY and other parties in a DSL collaborative group.  We shall not direct BA-PA, as MCIW proposes, to implement a DSL metric pattern without a sufficient evidentiary basis via formal proceedings or a collaborative process.  MCIW’s request is denied.  

B.
Remedies


BA‑PA raises three (3) issues regarding the remedies provisions of the Performance Metrics Order:  (1) Tier II should not go into effect until BA‑PA receives authority to offer long distance services pursuant to 47 U.S.C. §271; (2) BA‑PA’s Tier II liability to a CLEC should be limited to 100% of BA‑PA’s wholesale bill to that CLEC; and (3) Tier II liquidated damages should be adjusted because of the probability of a Type I error. 



MCIW raises one (1) issue regarding remedies: there should be an automatic, self-executing remedy of $25,000 per metric after four (4) months of non-compliance by BA‑PA.  



In response to BA-PA, Sprint/United argues that there should be no arbitrary caps on Tier II liability and that liquidated damages should not be adjusted. (Sprint/United  Answer, pp. 1-5). 



AT&T argues that the Tier II remedies must be in place before BA‑PA receives Section 271 authority.  (AT&T Answer, pp. 3‑9).  Further, Tier II remedies, even if greater than 100% of BA‑PA wholesale bills, are required to ensure local competition.  (AT&T Answer, pp. 9‑11).  Finally, AT&T supports the critical value of the Z‑score for the probability of a Type I error as set by the Commission.  (AT&T Answer, pp. 11‑12).



As is evident from Duick, the grant of a request to modify or rescind a Commission decision is not bestowed lightly.  The proponent of such a request is required to present newly-discovered evidence or convince us that we have overlooked an issue or consideration.  On the issue of remedies, as outlined in our financial incentive plan, BA‑PA has not persuaded us that either circumstance is present in this proceeding.  We note at the outset that BA‑PA makes many of the same arguments it presented during the evidentiary and post-trial evidentiary stages of this litigation.  Specifically, BA‑PA reiterates its earlier position that financial payments for its failure to meet performance standards should not be implemented until it receives Section 271 authority.  BA‑PA’s objection was addressed and rejected by the ALJs in their Recommended Decision and this Commission in our Performance Metrics Order.  



Similarly, BA‑PA’s contention that it should be afforded additional time to implement some of the metrics before it is responsible to make financial payments for standard violations was also previously considered by the Commission.  In our Performance Metrics Order, we recognized that BA‑PA might need some additional time to implement some metrics. For this reason, we implemented a six (6) month “burn-in” period as well as granted BA‑PA additional time to implement certain metrics.  We further deferred the application of remedies to certain metrics to accommodate BA‑PA’s purported need for additional time to install the technological support systems necessary to properly implement performance measurements ordered by the Commission.  



BA-PA has also failed to present any new or novel arguments to support its contention that its financial liability to a CLEC for failing to meet a performance standard should be limited to 100% of its wholesale bill to that CLEC.  The financial payments outlined in our Performance Metrics Order  provide, in our view, a proper incentive for BA‑PA to meet the performance standards and provide quality service to the CLECs.  In our Performance Metrics Order, we painstakingly examined the proposals submitted by the Parties as well as the plan recommended by the ALJs.  We are confident that our result constitutes a proper and reasonable balance between BA‑PA’s plan, which we found to be too lenient, and the ALJs’ recommendation, which we viewed as too “penalizing.”  In making its argument, BA‑PA fails to consider the market value of a potential customer or customers to the CLEC, if BA-PA’s failure to perform results in a CLEC’s loss of its customer base.  Contrary to BA-PA’s contention, the monetary value of the loss of a potential or actual customer to a CLEC far outweighs the mere return of BA-PA’s wholesale bill to that CLEC.  



Finally, we also reject BA‑PA’s contention that the Commission failed to account for Type I errors in our financial incentive plan.  We point out that our financial incentive plan allows BA‑PA to miss a metric without incurring the obligation of making an actual incentive payment.  Actual monetary payments are incurred by BA‑PA in escalation and correspond to BA‑PA’s violation of the same performance standard over a continuous period of time.  Our approach properly balances Type I and Type II errors and provides a reasonable opportunity for BA‑PA to remedy the problem without actual incentive payments.  



We further conclude that MCIW has raised nothing new in its Petition on the issue of remedies.  In our Performance Metrics Order, we rejected a similar proposal recommended by the ALJs, finding that the $25,000 payment was contrary to our goal of creating proper incentives for BA‑PA to provide parity service and not merely penalize BA‑PA for failing to fulfill the performance standards and measurements.  

Conclusion


The clarifications requested by BA‑PA relating to the ordering and maintenance and repair and billing metrics are granted.  The requests of MCIW relating to the hot cut, billing, and DSL metrics and remedies provisions are denied.  Similarly, the requests of BA‑PA relating to the remedies provisions of our Performance Metrics Order are denied, consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED: 



1.
That the Petitions for Reconsideration, individually filed by Bell Atlantic‑Pennsylvania, Inc. and MCI Worldcom on January 18, 2000, in the above-captioned proceeding, are granted, in part, and denied, in part, consistent with this Opinion and Order.  



2.
That Bell Atlantic‑Pennsylvania Inc.’s request for reconsideration of Metric OR-6, Order Accuracy is granted, consistent with this Opinion and Order.  



3.
That Bell Atlantic‑Pennsylvania Inc.’s request for reconsideration of Metrics MR-4 and MR-5, is granted, consistent with this Opinion and Order.  



4.
That MCI Worldcom’s request for reconsideration with respect to a Hot Cut Metric is denied, consistent with this Opinion and Order.  



5.
That MCI Worldcom’s request for reconsideration of Metrics BI‑4, BI‑5, BI‑6, BI‑7, and BI‑8, is denied, consistent with this Opinion and Order.  



6.
That Bell Atlantic‑Pennsylvania Inc.’s request for reconsideration of Metrics BI-3 and BI-8, is granted, consistent with this Opinion and Order.  



7.
That the Performance Metrics Order entered on December 31, 1999, relative to Metrics BI-3 and BI-8, is modified, consistent with this Opinion and Order.  



8.
That MCI Worldcom’s request for reconsideration relative to the implementation of a new Digital Service Line Metric in the instant proceeding is denied, consistent with this Opinion and Order.  



9.
That Bell Atlantic‑Pennsylvania Inc.’s request for reconsideration of the remedies provisions provided in the financial incentive plan established in the Performance Metrics Order entered on December 31, 1999, is denied, consistent with this Opinion and Order.



10.
That Bell Atlantic-Pennsylvania, Inc. shall incorporate any changes to the metrics pursuant to this Opinion and Order in the filing to be made consistent with the Opinion and Order addressing Exceptions to the February 1, 2000 Compliance Filing.


11.
That in all other respects, our Performance Metrics Order entered on December 31, 1999, shall remain in full force and effect.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 20, 2000

ORDER ENTERED:  

	�	The pertinent Order in the instant proceeding was adopted on November 4, 1999.  In December 1999, the FCC issued its order requiring ILECs to unbundle the high frequency portion of the local loop and provide it as a network element to permit competitive LECs to provide certain xDSL-based services through linesharing.  Deploying of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, Third Report and Order, FCC (released December 9, 1999). 


	�	Joint Petition of Nextlink Pennsylvania, Inc., et al., for Adoption of Partial Settlement Resolving Pending Telecommunications Issues, and Joint Petition of Bell Atlantic-Pennsylvania, Inc., et al., for Resolution of Global Telecommunications Proceedings, Docket Nos. P�00991648 and P�00991649, respectively, (Order entered September 30, 1999) (Global Order).  
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