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Petition of Philadelphia Gas Works                                     
     Docket No. P-00001831

for Establishment of Interim Rate 

Procedures and for a Declaratory Order 

ORDER ESTABLISHING 

INTERIM RATE PROCEDURES

BY THE COMMISSION:


On August 8, 2000, Philadelphia Gas Works (“PGW” or “the Company”), pursuant to 52 Pa. Code §§5.41 and 5.42 and 66 Pa. C.S. §§331(f), 2212(d) and (e), and Chapter 13 of the Public Utility Code (“Code”), filed a Petition for Establishment of Interim Rate Procedures and for a Declaratory Order (“Petition”). In its Petition, PGW requests the Pennsylvania Public Utility Commission (“ Commission” or “PUC”) to: (1) establish an expedited hearing schedule which would culminate in a Commission decision no later than the Public Meeting of November 8, 2000, to establish interim rates for PGW effective no later than November 15, 2000; (2) direct the conduct of such [a] proceeding in a manner designed to enable the Commission to consider and determine an interim rate increase for PGW that would permit the Company to maintain a minimal, adequate level of financial health required to fund operations and meet debt service requirements through the winter heating season until the Commission can conduct and rule upon a full base rate proceeding; (3) declare that the only issue in the interim rate proceeding will pertain to [an] investigation of the level of interim rates necessary to maintain the ability of PGW to fund its operations until the completion of a full base rate case; (4) declare that the Commission will utilize the ratemaking methodology and requirements utilized by the Philadelphia Gas Commission (“Gas Commission”) in reviewing similar requests, as mandated by Section 2212(e) of the Code; and (5) waive any provision of the Code or Commission regulations that are inconsistent with this request. Petition at pp.1-2.    


Pursuant to 52 Pa. Code § 5.42, on August 8, 2000, a copy of the Petition was served upon the Office of Consumer Advocate, the Office of Trial Staff, the Office of Small Business Advocate, the Gas Commission, Community Legal Services, and other persons whom the PGW believed would be affected by the Petition.


On August 9, 2000, the Commission issued a Secretarial Letter which directed that Answers to the Petition be filed by Noon on August 15, 2000, to enable possible consideration of the Petition at the Public Meeting of August 17, 2000.
 



On August 14, 2000, the Office of Consumer Advocate (“OCA”) filed an Answer to PGW’s Petition. In its Answer, the OCA first noted that the emergency with which PGW confronts the Commission is substantially of PGW’s own making. The OCA asserts that in contrast to PGW’s recent Gas Rate filing, which was primarily the result of unanticipated spikes in natural gas prices on a national basis, PGW has had years to address the base rate concerns that it is now giving the Commission less than three months to resolve.
 Next, the OCA describes the situation in which PGW now finds itself as “a transitional, one-time event,” as the jurisdiction over its rates devolve from the Gas Commission to the PUC. In this light, the OCA submits that PGW’s proposed procedure to establish “interim rates” subject to refund and subsequent full review may provide a reasonable methodology of addressing this unique, transitional problem and more importantly, provide assurance that ratepayers will receive safe and adequate service through this winter heating season. Finally, the OCA states that if this interim rate procedure is to be utilized, certain basic protections must be afforded ratepayers.
       
 


As to PGW’s request for a declaratory order, the OCA asserts that PGW’s request to limit the scope of the interim rate proceeding should not be so narrowly construed so as to preclude the Commission from imposing conditions or requirements that may be necessary during the interim period and assuring that customer service is adequate during this period. In this regard, the OCA points out that there may be other considerations, such as cost savings efforts that PGW can and should take during this interim period, that should be considered by the Commission when determining the level of rates that is reasonable. As to a declaration concerning the use of the “cash-flow” method of ratemaking by the Commission, the OCA concludes that the Commission should not enter such a declaration (as requested by the PGW) independent of the facts of the case or independent of a reasonable opportunity for the parties to set forth their views on how Section 2212(e) should be interpreted and applied. In this regard, the OCA notes that neither the Commission nor the other parties have had sufficient time to analyze the methodology and its application to properly anticipate any issues, which may arise in applying the methodology to PGW’s request for interim rates. OCA’s Answer at pp. 5 and 6. 


On August 14, 2000, the Consumers Education and Protective Association, the Association of Community Organizations for Reform Now, the Action Alliance of Senior Citizens of Greater Philadelphia and the Tenants’ Action Group (“CEPA et al.”), collectively filed an Answer to the Petition. In its Answer, CEPA et al. states that in light of the fact that the projected gas cost adjustment is likely to increase residential rates in Philadelphia by 20% beginning September 1, 2000, it opposes granting PGW interim rate relief until the fall of 2001. In this regard, CEPA et al. suggests that PGW management, in collaboration with the City of Philadelphia, should assemble a combination of resources, involving a City grant, one or more short term advances from the City, and the City’s waiver of the $18 million payment from PGW to address the short term cash problems. Although CEPA et al. opposes the grant of an interim rate increase at this time by the Commission, it does not oppose the initiation of such a proceeding. Indeed, CEPA et al. asserts that “it is only prudent for PGW to initiate this current proceeding.” CEPA et al.’s Answer at p. 2. Finally, CEPA et al. asserts that the Commission should reject PGW’s request for various in limine orders, waivers and declarations. 


On August 15, 2000, the Answer of the Philadelphia Industrial and Commercial Gas Users Group (“PICGUG”) was filed with the Commission. In its Answer, PICGUG opposes PGW’s request for an expedited hearing essentially because PGW has waited until the last minute to submit this filing. According to PICGUG, although PGW had adequate notice that the Company would come under the jurisdiction of the PUC on July 1, 2000, PGW waited until one month after the shift in jurisdiction, and almost two months after the Company’s initial filing with the Gas Commission, to submit this interim request to the PUC. Next, PICGUG submits that the effective date of interim rates cannot precede the PUC’s Order, and PGW should not be permitted to implement retroactive rates. Finally, PICGUG asserts that the Commission should not: (1) limit the issues in an interim rate proceeding; (2) modify the PUC’s standard of review to ensure an expedited proceeding; (3) waive any portions the Code or Commission regulations to the extent these regulations and standards are inconsistent with the Company’s filing. 

Discussion



Initially, it should be noted that on July 1, 2000, the Commission assumed jurisdiction over the public utility services being furnished by PGW within the City of Philadelphia. 66 Pa. C.S. §2212. Prior to the passage of the “Gas Choice Act”
, PGW’s rates, terms and conditions of service, were exempt from the jurisdiction, regulation and control of the Commission. Instead, PGW was regulated by the Gas Commission, a local agency of the City of Philadelphia provided for by the Philadelphia Home Rule Charter §§3-100, 3-909 and 5-902, 351 Pa. Code §§3.3-100, 3.3-909 and 5.5-902.

As to the applicable tariff for the provision of public utility services by PGW, Section 2212(d) of the Gas Choice Act succinctly states that until such time as a new tariff is filed by PGW and approved by the Commission in connection with a restructuring, PGW “shall continue to provide natural gas supply and natural gas distribution services to its customers under the prior tariff and the policies or programs existing...” on July 1, 2000. However, Section 2212(d) further states that “[n]othing contained in this section shall prevent [PGW] from requesting or, if so requested, the [C]ommission from approving modifications to the prior tariff at any time prior to the effective date of the final order approving the restructuring plan and new tariff.” Id.    

A.
Expedited Interim Rate Procedure

By way of this Petition, PGW has initiated what we view as a request for a Commission-approved “process” for the review of an interim rate filing by the Company. Here, it is emphasized by the Commission that the instant Petition is procedural in nature. In this regard, PGW asserts:

[I]t is important to understand that this Petition is procedural in 

nature in that it does not request that the Commission grant a 

particular level of interim rates, only that it direct the conduct of 

an expedited proceeding in which it would consider doing so at

or prior to its November 8, 2000 Public Meeting. 

Petition at p. 2. PGW further asserts that:

The merits and magnitude of PGW’s interim rate request would 

be comprehensively addressed once the process requested is 

initiated. This Petition merely provides the necessary 

support and foundation for an expedited interim rate proceeding.

Id. at p.2.


Upon consideration of the Petition and the Answers thereto, we shall grant PGW’s request for an expedited procedure to determine whether interim rates should be granted, subject to certain conditions. While it would clearly be inappropriate for the Commission to comment at this time on the merits of PGW’s request for interim rate relief, suffice it to say that PGW must present substantial evidence to support its assertion that an interim rate increase is necessary to maintain a minimal, adequate level of financial health required to fund operations and meet debt service requirements through the winter heating season until the Commission can conduct and rule on a full base rate proceeding. In particular, PGW must present substantial evidence to support its assertion that an interim rate increase is necessary for PGW to comply with its covenants to the holders of any approved bonds.

The Commission would be remiss if we did not underscore that our approval of an expedited interim rate “process” in no way lessens PGW’s obligations to meet the requisite burden of proof to substantiate the need for an increase of any dollar amount. Accordingly, an expedited hearing schedule for the review of PGW’s interim rate request is established with a prehearing conference before an Administrative Law Judge during the week of August 21, 2000. 

Our approval of this expedited hearing schedule is conditioned upon PGW filing a full base rate case no later than January 1, 2001. It is also conditioned upon the Company’s firm commitment that any interim rates ultimately granted by the Commission are subject to refund at the conclusion of a full base rate case if the Commission determines that a lower level of rates is just and reasonable. Similarly, our approval is conditioned upon the Company’s firm commitment that it will not seek to recoup additional revenues from ratepayers if the Commission ultimately determines that a higher level of rates is just and reasonable.
 Finally, our approval is conditioned upon the Company’s commitment to its “Transitioning to Excellence” plan for improvement and a demonstration throughout the interim rate period that it is providing safe and adequate service.

B.
Declaratory Order

The requirements for petitions for declaratory orders are set forth at 52 Pa. Code

§5.42(a) as follows:



(a) Petitions for the issuance of a declaratory order to terminate 



a controversy or remove uncertainty shall state clearly and 



concisely the controversy or uncertainty which is the subject 



of the petition, shall cite the statutory provision or other 



authority involved and shall include a complete statement of 



facts and grounds prompting the petition, together with a 



full disclosure of the interest of the petitioner.


Although there has been little interpretation of declaratory orders by administrative agencies in Pennsylvania, such orders are akin to the declaratory judgments issued by

courts to declare rights, status, and other legal relations between parties. See Declaratory Judgments Act, 42 Pa. C.S. §§7531, et seq. There, as in 66 Pa. C.S. §331(f), declaratory judgments are discretionary, not a matter of right. Presbyterian University of Pennsylvania Medical Center v. Keystone Insurance Co., 380 A.2d 381 (Pa. Super. 1977); Greenburg v. Blumberg, 206 A.2d 16 (Pa. 1965); State Farm Mutual Auto Insurance Co. v. Semple, 180 A.2d 925 (Pa. 1962).

In its Petition, PGW requests the Commission to declare that the only issue within the scope of the interim rate proceeding is the level of interim rates necessary to maintain the ability of PGW to fund its operations until the completion of a full base rate case. Petition at p. 19. PGW also requests a declaration in the nature of an order “in limine” which would acknowledge the mandate under Sections 2212(e) and (f) of the Code, i.e., that in ruling on PGW’s interim rate increase request, the Commission is obligated to utilize the same “ratemaking methodology and requirements” as were applied by the Gas Commission prior to the PUC’s assumption of jurisdiction. Finally, PGW requests the Commission to waive any provisions of the Code or Commission regulations that are inconsistent with this request. PGW states that these declarations are necessary to assure that the interim rate filing will not be delayed or bogged down by the need to address ancillary issues. Petition at p. 5.


The Commission is cognizant of the relevant sections of the Gas Choice Act and their applicability to the Commission. We fully intend to comply with the statutory mandate at Section 2212(e) to utilize the same “ratemaking methodology and requirements” as were applied by the Gas Commission prior to the PUC’s assumption of jurisdiction. However, the Commission will not limit the scope of the hearing process nor will we foreclose parties from raising relevant issues during the expedited review process. As previously stated, PGW’s Petition requested that the Commission provide the parties six (6) days in which to respond to this Petition. Therefore, the parties must be afforded the opportunity to question or dispute PGW’s claims about prior ratemaking methods or requirements that are applicable to the interim rate proceeding before the Commission; 

THEREFORE,  

IT IS ORDERED:


1. That an expedited hearing schedule to establish interim rates for Philadelphia Gas Works is hereby approved. A prehearing conference before an Administrative Law Judge shall be held during the week of August 21, 2000.


2. That approval of this expedited hearing schedule is expressly conditioned upon: (a) Philadelphia Gas Works filing with the Commission a full base rate case on or before January 1, 2001; (b) Philadelphia Gas Works’ firm commitment that any interim rates ultimately granted by the Commission are subject to refund at the conclusion of a full base rate case if the Commission determines that a lower level of rates is just and reasonable; (c) Philadelphia Gas Works’ firm commitment that it will not seek to recoup  additional revenues from ratepayers if the Commission ultimately determines that a higher level of rates is just and reasonable; and (d) Philadelphia Gas Works’ firm commitment to its “Transitioning to Excellence” plan for improvement and a demonstration throughout the interim rate period that it is providing safe and adequate service.


3. That the request of Philadephia Gas Works for a Commission declaration, which limits the scope of the expedited interim rate proceeding, is hereby denied without prejudice.


4. That the request of Philadelphia Gas Works for a Commission declaration, which acknowledges the mandate under Sections 2212 (e) of the Code, is hereby granted in part and denied in part. In ruling on PGW’s interim rate increase request, the Commission will utilize the same “ratemaking methodology and requirements” as were applied by the Gas Commission prior to the Commission’s assumption of jurisdiction; however, the parties are not precluded from presenting arguments as to the proper application of the prior “ratemaking methodology and requirements” to the Company’s request for interim rates. 

5. That the request of Philadelphia Gas Works for a Commission waiver of any provisions of the Public Utility Code or Commission regulations is granted to the extent necessary to perfect Philadelphia Gas Works’ interim rate filing.








BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED: August 17, 2000

Ordered Entered: August 17, 2000

� PGW had requested that Answers be filed on or before August 14, 2000, however, to afford interested parties as much time as possible before the August 17, 2000 public meeting, the Commission established the date of August 15, 2000. 





� The OCA points out that PGW has not filed a base rate increase request since 1992, even though the Company says that “the financial condition of the Company has eroded very significantly since then because of inflation, three consecutive warm winters and a dramatic increase in the level of long-term debt.” Petition at pp. 11 and 12. 


� The OCA submits that PGW must: (1)  firmly commit that any interim rates are subject to refund at the conclusion of a full base rate case if the Commission determines that a lower level of rates is just and reasonable; (2) firmly commit that it will not seek to recoup additional revenues from ratepayers if the Commission ultimately determines that a higher level of rates is just and reasonable; and  (3) commit to its plan for improvement and demonstrate throughout the interim rate period that it is providing safe and reliable service. The OCA also submits that the Commission should specify a date certain in November by which PGW must file its base rate case. OCA’s Answer at p. 4. 


� The Natural Gas Choice and Competition Act (“Gas Choice Act”) is Section 3 of the Act of June 22, 1999 (P.L. 122, No. 1999-21), 66 Pa. C.S. §§2201-2212 (hereinafter “the Gas Choice Act”).


� The Company has indicated that it will not seek refunds or recoupment.  
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