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C-00992784

          v.  

PPL Utilities, Inc., Complaint Appellant

OPINION AND ORDER 
BY THE COMMISSION: 



Before the Commission for consideration are the Exceptions filed by Joseph L. Ward (Complainant), to the Initial Decision of Administrative Law Judge (ALJ) Herbert S. Cohen.  The Initial Decision (I.D.) was issued March 30, 2000.

The Exceptions of Joseph L. Ward were filed April 19, 2000.  PPL Utilities, Inc. (Respondent) filed Replies to Exceptions on April 28, 2000.

History of the Proceeding



This matter comes before the Commission on appeal from a Decision of the Commission’s Bureau of Consumer Services (BCS) issued relative to a foreign load Complaint.  Ms. Lashonda Brown (Ms. Brown) was a tenant of the Complainant.  At the time of the BCS Decision, Ms. Brown resided at a first floor property situated at 1922 State Street, Harrisburg, Pennsylvania and owned by the Complainant.  The Respondent, conducted an informal investigation of the premises and concluded that foreign load was present on the meter of Ms. Lashonda Brown.  The Respondent, thereupon, placed certain bills for service to the premises in the name of the Complainant, consistent with the Respondent’s interpretation of Section 1529.1 of the Public Utility Code (“Code”), 66 Pa. C.S. §1529.1.  The Complainant then instituted an Informal Complaint with the BCS.  



The BCS concluded that foreign load was present on the account, but that said foreign load was of a de minimis nature and did not result in any substantial increase in Ms. Brown’s utility bills.  Based on the foregoing, the BCS dismissed the foreign load Informal Complaint.  (See BCS Decision No. 0624499).  The Respondent thereafter appealed.  (See Tr., 4, 7).



An evidentiary hearing was held before ALJ Cohen on December 28, 1999.  At this hearing, appearances were noted by the Complainant, pro se, and by Counsel, appearing on behalf of the Respondent.  Ms. Brown, who was joined as an indispensable party, by Order dated November 5, 1999, also appeared at the hearing and testified.  The Complainant sponsored twelve (12) exhibits, namely photographs of the subject premises.  (I.D., p. 2).  The Respondent offered the testimony of three (3) witnesses, Barry L. Myers and David Landis, both employees of the Respondent.  The Respondent further sponsored the testimony of Ms. Brown and eight (8) exhibits.  (Id.)



The transcribed record is 134 pages in length.  After the close of the record, the Complainant filed a Motion for Hearing on Additional Evidence due to alleged “perjured” testimony of Ms. Lashonda Brown.  (I.D., p. 2).  Presiding ALJ Cohen denied this Motion.



ALJ Cohen reached thirteen (13) Findings of Fact and drew five (5) Conclusions of Law.  Said Conclusions of Law are as follows:

1.
The Commission has jurisdiction over the subject matter and the parties.  

2.
Inclusion of common area utilities in the first floor tenant’s utility charges constituted an unlawful foreign load. 

3.
Pursuant to 66 Pa. C.S.  Sec. 1529.1, a utility must place an account in the landlord’s name upon discovery of a foreign load and collect unpaid bills from only the landlord. 

4.
There is no de minimis exception to 66 Pa. C.S.A. Sec. 1529.1. 

5.
The Bureau of Consumer Services’ decision of August 16, 1999, at Case No. 0624490 is erroneous as a matter of law, and PP&L’s appeal from the same should be granted.

(I.D., p. 12).



Based on the foregoing, ALJ Cohen recommended, inter alia:

2.
That Joseph Ward is responsible for the payment of electric service billed to the account of Lashonda Brown, namely the unpaid balance due on Ms. Brown’s account as of the date of discovery of the foreign load at 1922 State Street, Harrisburg, Pennsylvania, which was February 8, 1999, to June 1, 1999, when Lashonda Brown moved from 1922 State Street to her present residence.  The account balance as of June 9, 1999, was $1, 115.88.

(I.D. at 13).



As noted, the Complainant filed Exceptions to which the Respondent filed Replies.

Discussion

A. ALJ Decision



In this proceeding de novo before ALJ Cohen, the pertinent factual background was developed as follows:

This matter arose by virtue of a high bill investigation requested by the first floor tenant of subject property, Lashonda Brown, and conducted by PP&L Customer Contact representative, Barry Myers, who, by virtue of said investi​gation, stated he discovered the existence of a foreign load.  Complainant, Joseph Ward, emphatically disputes this allegation.

Mr. Ward testified that there exists a first floor non-finished basement, “which has a locked exit from the outside and locked door from the inside.”  He stated the basement is there “solely for the use of the first floor tenant” to be used for the storage of goods or as a location for a washer and dryer.  He claimed “once the door is locked from the inside of the apartment, there is no access from the basement into the apartment.”  Tr. 7.  He noted the only other tenant in the building occupied the second floor whose apartment was all electric and had a separate electric meter.

(I.D., p. 5).



The Respondent, through a letter dated February 12, 1999 advised the Complainant, that “[PP&L] found that the wiring for the basement lights and receptacles are connected to the meter serving the first floor.  This is known as “foreign load.”  (I.D., p. 5).  The Respondent then placed the account in the name of the Complainant.  Thus, this case arose when the Complainant, as the owner of the subject premises, instituted an Informal Complaint proceeding against the Respondent objecting to the placement of electric service of the first floor tenant into his name.  As noted, the Respondent based its actions on Section 1529.1 of the Code, 66 Pa. C.S. 1529.1.



Section 1529.1 of the Code provides, in pertinent part, as follows:

§1529.1
Duty of owners of rental property


(a)  Notice to public utility.—It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes. 


(b) History of account. —Upon receipt of the notice provided in this section, if the mobile home park or resi​dential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.


(c) Failure to give notice. —Any owner of a resi​dential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.    



The Complainant vigorously contests the application of Section 1529.1 to the circumstances presented herein. 

B. Exceptions



The Exceptions of the Complainant initially raise the question of whether, under Santos,
 both circumstances must exist in order for the utility to transfer the account having foreign load into that of the building owner.  (Exc., p. 2).  The Complainant relies on the statement “upon discovery of the foreign load and identification that the dwelling unit is not separately metered” to strongly suggest that these two (2) conditions were not present in the instant case.  (See Exc., p. 2 citing Santos, slip op. at 14 and 15). 



At Section “B” of the Complainant’s Exceptions, he makes an argument that attempts to distinguish the factual circumstances in the instant Complaint from those addressed in Santos.  In so doing, the Complainant concludes that these facts support his position that there was no “foreign load” condition at the subject premises.  The Com​plainant emphasizes that in the instant case no utility service to others was found and both units were separately/individually metered.  (Exc., p. 3).  The Complainant further 

suggests that the Respondent did not substantiate the fact that utility service was provided 

to anyone other than the tenant, Ms. Lashonda Brown.  The pertinent portion of the Com​plainant’s argument is reprinted below:

In the Santos case it was quite clear – two other “tenants” – a barber shop and a church located in the building were receiving electric utility service directly through lines connected to her electric meter. The “units” were not “separately metered.”  In the case in point (Ward vs. PP&L) no utility service to others was found and both units were separately/individually metered. The differences between the cases couldn’t be any clearer.  In the instant case if we apply the Commission’s own definition of foreign load, recognize the “black letter” of 1529.1 in that the dwelling units in this case are separately/individually metered, combined with PP&L’s non-substantiation of utility service to anyone but the related tenant, Ms. Brown, then there can be no “foreign load” and no cost rightfully responsible to the Landlord from the tenancy of Ms. Brown up to April 29, 1999.  

(Exc., pp. 2-3) (Bold and underscore emphasis omitted).



The Complainant then lists five (5) “questions” on which he contends the case turns.  Specifically, the Complainant argues the following points.  



At page 7 of his Exceptions, the Complainant objects to Conclusion of Law No. 2, supra, for three (3) reasons.  He asserts:  (1) the pertinent section of the Code gives guidelines to determine foreign load which the facts of this case do not fit; (2) the pertinent section is silent on what constitutes a “common area;” and (3) the ALJ incorrectly substituted possible electric use for actual use to determine the existence of foreign load.  (Exc., p. 7).



The Complainant initially states that the object of the pertinent section, 1529.1, is to “protect residential tenants from the loss of utility services because another party has service terminated by the Utility.”  (Exc., p. 8) (Emphasis omitted).  He also concedes that the Statute protects the tenant supplying the service to someone else, in full or in part to, from paying for costs which are not his/hers.  (Id.)  At this point, the Complainant emphasizes that the second floor tenancy did not benefit from the presence of the alleged foreign load of the first floor tenant in any way.  (Exc., pp. 8-9).



Next, the Complainant attacks the ALJ’s finding that service billed to the first floor tenant was also used to supply a “common area.”  This is a logical necessity for the Complainant based on his view that this area was for the exclusive benefit of the first floor tenant.  (Exc., pp. 9-10).



The Complainant asserts that “since there is no mention of “common area” in Section 1529.1 whatsoever, we must ask on what basis of law the ALJ determined the 
“basement constitutes a common use area,” as the facts in this case do not support such a finding.  This case is about use of electric by more than one tenant, which is being billed to another tenant.”  (Exc., p. 10).  Thus, the Complainant disputes the fact that there was a “common area” involved with the premises as neither the Respondent nor the tenant could substantiate the use of the basement by anyone at any time other than the first floor tenant, Ms. Lashonda Brown.



The Complainant then explains his objection to the ALJ’s recommendation based on the “possible” use of the basement by someone other than the first floor tenant.  (Exc., p. 10).  



The Complainant proffers that the use of electricity to access the basement is speculative.  He argues that the assumption that a “basement light must be turned on to make repair/maintenance for the second floor circuit breaker if necessary” . . . is speculative.  The Complainant maintains that alternative lighting, i.e., a flashlight, is all that is needed for this purpose.  That the testimony of the Complainant is that this type of lighting was used by the Respondent’s Investigator, Mr. Myers.  (Exc., p. 11).



The Complainant’s next Exception disagrees that the ALJ properly defined foreign  load in this instance.  (Exc., pp. 11-12).



Next, the Complainant argues that the BCS has the authority to issue and use draft policies as guidelines to decide complaints.  The Complainant refers to a June 12, 1997 Motion of former Commissioner David W. Rolka, wherein a BCS draft policy is referenced.  (See Exceptions, p. 13).  The Complainant feels that this BCS draft policy (1) was ultimately embodied in a document of August 12, 1999; (2) was applied in this case; and (3) should be considered “fully” in this matter.  Id.



Finally, the Complainant argues that the BCS Decision is not erroneous as a matter of law.  Again, the Complainant repeats his view that the ALJ erred by not allowing for and using “precedent” set by . . . “the Commission” in giving proper weight to BCS draft polices, particularly in regard to foreign load.  (Exc., p. 14).

C.
Replies to Exceptions



The Respondent, in its Replies to Exceptions, rejoins that the Complainant does not dispute the existence of more than one (1) dwelling unit in the subject building.  Further, the Complainant does not dispute the existence of electrical outlets in the basement of the building which are connected to the first floor tenant’s electric meter.  (R.Exc., p. 1).  Rather than dispute these facts, the Complainant primarily argues for a “de minimis” exception to the provisions of Section 1529.1 of the Code.  (R.Exc., p. 2).  



Specifically, the Respondent replies to the following contentions of the Complainant:  (1) the lights in the basement are not a foreign load; (2) that the basement is not a common area; and (3) that the ALJ improperly substituted possible use for actual use in determining the existence of foreign load.  (R.Exc., p. 2).  The Respondent points out that the following facts supported by ample evidence adopted by the ALJ establish foreign load:

The basement of the building located at 1922 State Street, Harrisburg, contains a basement with an unlocked exterior door from which the basement can be accessed from outside the building. Multiple persons have access to the unlocked basement due to the unlocked door.  (H.T. at 60).  The basement contains a minimum of one chain light, a light receptacle without a bulb, and a double receptacle.  (H.T. at 63).  Mr. Ward does not dispute the existence of these receptacles. The tenant of the first floor apartment, Lashonda Brown, testified that she has no access to the basement from inside her apartment.  (H.T. at 86).  The basement is not used for the benefit of the first floor tenant, but rather is used for the benefit of the landlord who can access the basement in order to make repairs, such as repairs to the second floor tenant’s circuit breaker.  (H.T. at 113).  Therefore, the electrical service provided to the basement is utility service unrelated to servicing the first floor tenant, who has no access to the basement, but nonetheless was billed for electric service to the basement.  In addition, the testimony estab​lished that an outdoor light outside the rear basement door was connected to the first floor apartment’s meter.  (H.T. at 71).  These facts, which were supported by ample evidence and adopted by the ALJ, establish the existence of a foreign load.

(R.Exc., p. 3).  



The Respondent replies to the Complainant’s attack on the finding that electric service was billed to the first floor tenant that was associated with a “common area.” (R.Exc., pp. 3-4).  The Respondent maintains that a common area is an area of the building which is not within the sole control of the tenant who is paying for the electric service furnishing that area.  (R.Exc., p. 4).



Next, the Respondent replies that, to the extent the Complainant asserts that the burden should be on it to show actual use in the basement rather than potential use, such would require the Respondent to monitor the premises and watch for someone to use the lights in the basement.  This is, according to the Respondent, an unrealistic burden to place on the utility.  (R.Exc., p. 4).  Further, the Respondent argues that the Code requires only a showing of foreign load, not actual use of foreign load.  (Id.)



Finally, the Respondent replies that the ALJ properly concluded that the utility must place the account in the owner’s name upon the discovery of foreign load and that the ALJ properly determined that there was no de minimis exception in relation to foreign loads.  (R.Exc., p. 5). 

D.
Disposition


On review of the record in this matter, we shall adopt the recommendation of ALJ Cohen.  In Elizabeth Santos v. Metropolitan Edison Company, Docket No. C‑00967757 (Santos) (Order entered August 7, 1997), we interpreted Section 1529.1 of the Code to conclude that the presence of foreign load prevents a dwell​ing unit from being deemed "individually metered" as that term is used in the Statute.  (Santos, slip op., p. 15).  (See also David P. Boyce v. Duquesne Light Company, Docket No. Z‑00223698. (Order entered September 1, 1994)).  The Complainant’s argument is, in essence, that no foreign load existed as all utility service provided to the tenant and registered to her meter was for the benefit of the first floor tenant.  The Complainant further argues that the record does not show that any unit other than the first floor benefited from service charged to the first floor meter.  We disagree.  This position is contrary to the Commission’s interpretation of the pertinent section of the Code, 66 Pa. C.S. §1529.1.  



A "foreign load" exists where a ratepayer's meter registers usage for utility service provided to another or for use in a common area shared by others (as in hallway lighting, laundry room appliances or a furnace fan) (Emphasis added).  This is exactly the circumstance surrounding the premises owned by the Complainant.  In William L. Hahn, Jr. v. PP&L, Inc., Docket No. C‑00981740 (Final Order pursuant to 66 Pa. C.S. §332(h) entered June 29, 2000) we noted that such common use consumption should be wired to a separate meter and billed to the building owner rather than to just one (1) tenant since that tenant is obviously not the only beneficiary of that consumption.  (See Hahn v. PP&L, Inc., citing Commission Proposed Policy Statement at Docket No. L‑980137, 28 Pa.B. 5497 (October 31, 1998); Santos; accord Mary M. Sobota v. Equitable Gas Company, Docket No. C‑00981661 (Order entered October 18, 1999)). 



The instant case is factually similar to Hahn v. PP&L, supra, where the building owner also attempted to establish a “de minimis” or alleged insubstantial use exception to the existence of foreign load.  Presiding ALJ Solomon, in Hahn v. PP&L, noted:

Mention was made during the hearing as to a proposed Com​mission policy concerning de minimis (or trifling) foreign loads, such as would bar the application of Section 1529.1 of the Public Utility Code, 66 Pa. C.S. §1529.1 (N.T. 10, 45-63).  However, a policy statement does not establish a binding norm or standard of conduct which has the force of law (which a regulation does) but merely announces an agency's tentative future intentions and provides it with the flexibility to follow the announced policy or to modify it if the circum​stances are appropriate.  Department of Environmental Resources v. Rushton Mining Company, 591 A.2d 1168, 1173 (Pa.Cmwlth. 1991).  We hasten to emphasize that, as of the hearing date, the policy statement in question was merely a proposed policy.  Thus, absent some record evidence that it was ultimately adopted without any significant change and 

that it was given an explicit retroactive application, it simply has no bearing on this case.

(Slip op. pp. 9-10).

Based on the foregoing, we find no basis to modify or reject the analysis provided by presiding ALJ Cohen in this instance.



The Complainant further attempts to raise doubts concerning the common use area of the building in question.  Presiding ALJ Cohen, at Finding of Fact Nos. 6, 10 and 11, found as follows:

*          *          *

6.
Mr. Myers found no electric lines for the second floor tenant connected to the first floor meter.  Tr. 71, 72.  Likewise, Mr. Myers found no direct common lighting such as hallway or outside lights for the apartment in question.  Tr. 70-72.

*          *          *

10.
The alleged “foreign load” at issue in this proceeding consists of the two lights and the double receptacle located in the basement, as well as the light outside the basement rear door.  Tr. 112. 

11.
The basement in question constitutes a common use area, in which are found two circuit breakers, one for the first floor and one for the second floor.  Repairs to the second floor tenant’s circuit breaker would require access to the basement.  Tr. 113.



Thus, the Complainant would have the Commission establish an exception to the rule enunciated in Santos based on the fact that a “common use” area, or an area needed by the owner to provide building maintenance and repair for the entire unit, could be registered to the meter of one (1) tenant without constituting foreign load.  We find the ALJ’s conclusion that, to the extent common use areas, i.e., the basement, was registered to the meter for the first floor tenant, this constituted “foreign load, to be supported in both law and fact.”
  There is some contradiction between the testimony of  the tenant, Lashonda Brown, and the Complainant regarding access to the basement.  The Complain​ant adamantly holds that the basement was a part of the first floor tenancy and, as such, the tenant had exclusive access to this area.  However, this is expressly contradicted by the testimony of the Respondent’s witness Myers, whose testimony is corroborated by the testimony of the tenant.  (See Respondent Replies to Exceptions, p. 4).  This is also consistent with Mr. Myers’ conclusion that there was no meter present for measuring utility usage of the “common use areas.”  (Tr., pp. 57-58).



The following dialogue indicates that the Complainant admitted to the existence of foreign load at the subject premises:

JUDGE COHEN:
So, the foreign load just involved the basement lights and what else?

THE WITNESS:
And receptacle.

JUDGE COHEN:
For the washer and dryer that was down there?

THE WITNESS:
They never even – they never –

JUDGE COHEN:
Talked about it.

THE WITNESS:
-- talked about it.  They just said, “receptacles.”


I did ask for discovery, in which – or a copy of the field report of the investigator who was there to determine exactly what they were considering to be the foreign load.


The only thing that is there is – there are two lights in the basement, two basement lights.  There is a switch at the top of the stairs for the basement lights.  And there is a receptacle in the wash area next to the cold water piping that comes down and next to the piping that would take the effluent from the washer.

JUDGE COHEN:
So, those three things at most would be what would constitute the foreign load?

THE WITNESS:
That is it.  That is the total sum of the case here today. 

(Tr., pp. 10-11). 



Therefore, the Complainant’s contention that the foreign load in this case is either of an insubstantial nature, or exclusively for the benefit of the first floor tenancy is rejected.  The Complainant overlooks the fact that foreign load exists when electric usage is charged to the tenant which use is for the benefit of the entire dwelling unit.  Consequently, when the Complainant disputes the necessity to use electric lighting connected to the first floor meter to access the basement, this fact does not negate the existence of foreign load.  Rather, it goes toward the probable level of foreign load.  Access to, and accessibility of, the basement for persons other than the first floor tenancy even including the building owner, belies the Complainant’s contention that the basement is for the exclusive use of the first floor tenant.  



Finally, we comment on the Complainant’s position that the BCS Decision is based on a proposed policy statement and should be considered.  The Commission, by Order entered August 13, 1999, adopted the Proposed Rulemaking Order Re: Residential Accounts Containing Charges for Foreign Load at Docket No. L‑00990142 and withdrew the Proposed Policy Statement Re: Resolution of Issues Common to Complaints Involving 66 Pa. C.A. §1529.1 at Docket No. L‑00980137 (Order entered September 23, 1998).  The Proposed Rulemaking Order is, at present, within the comment phase.
  (See Hahn v. PP&L).  Based on the foregoing, we shall adopt the recommendation of ALJ Cohen.  

Conclusion 



Based on our review of the record as developed in this proceeding and in light of our interpretation of the relevant section of the Code, we shall adopt the recommendation of ALJ Cohen.  We conclude that the Exceptions of the Complainant, Joseph L. Ward, are not meritorious and as such they are denied; THEREFORE,



IT IS ORDERED: 


1.
That the Exceptions of Complainant Joseph L. Ward, are denied.  



2.
That the March 30, 2000, Initial Decision of Administrative Law Judge Herbert S. Cohen at Docket No. C‑00992784, is, hereby, adopted.



3.
That the appeal of PPL Utilities, Inc., from the August 16, 1999 decision of the Bureau of Consumer Services at Case No. 0624490, is granted.



4.
That Joseph Ward is responsible for the payment of electric service billed to the account of Lashonda Brown, namely the unpaid balance due on Ms. Brown’s account as of the date of discovery of the foreign load at 1922 State Street, Harrisburg, Pennsylvania, which was February 8, 1999, to June 1, 1999, when Lashonda Brown moved from 1922 State Street to her present residence.  The account balance as of June 9, 1999, was $1, 115.88.



5.
That the Secretary shall mark the record closed.  









BY THE COMMISSION  









James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  August 31, 2000

ORDER ENTERED:

	�	The caption is amended to reflect the use of the middle initial “L” in the name. 


	�	In Elizabeth Santos v. Metropolitan Edison Company, Docket No. C�00967757 (Santos) (Order entered August 7, 1997), this Commission interpreted Section 1529.1 of the Public Utility Code, 66 Pa. C.S. § 1529.1, to conclude that the presence of foreign load prevents a dwelling unit from being deemed "individually metered" as that term is used in the statute.  (Santos, slip op., p. 15).


 


	�	This conclusion is consistent with the BCS’s determination to which the Complainant disagreed that there was “de minimis” foreign load.  


	�	We also note that the Proposed Rulemaking considers certain circumstance of “de minimis” foreign load, most notably where there is some prior disclosure and consent of the affected tenant, none of which appears to be present in this case.  
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