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Application of Total Environmental Solutions, Inc. for the Approval of the Transfer, by Sale, of all Tangible and Intangible Property Used or Useful in the Public Service of Four Seasons Sewer Company, Inc. and Riviera Utilities Sewer Company of PA, Inc., to Total Environmental Solutions, Inc., and for the Issuance of Certificates of Public Convenience to Total Environmental Solutions, Inc., for Approval to Provide Wastewater Service to the Public in Portions of Foster, Dennison, and Butler Townships, Luzerne County, and Sandy Township, Clearfield County.

Application of Four Seasons Sewer Company for Approval of the Transfer, by Sale, of all of Four Seasons Sewer Company’s Tangible and Intangible Property Used and Useful in the Public Service to Total Environmental Solutions, Inc.

Application of Riviera Utilities Sewer Company of Pennsylvania, Inc., for Approval of the Transfer, by Sale, of all of Riviera Utilities Sewer Company of Pennsylvania’s Tangible and Intangible Property Used and Useful in the Public Service to Total Environmental Solutions, Inc.

Petition of Total Environmental Solutions, Inc. for Interim Emergency Order Regarding Applications Docketed at A-230084, A-230084 F0002, A-230039 F2000 and A-230405 F2000.
                     Docket Numbers:

                     A-230084

                     A-230084 F0002

                     A-230039 F2000

                     A-230405 F2000

                    P-00001836




ORDER
BY THE COMMISSION:

By these Applications filed on June 16, 2000, Total Environmental Solutions, Inc., (TESI), 2028 Coteau Road, Houma, LA 70364, seeks Certificates of Public Convenience pursuant to Sections 1102(a)(1) and (2) of the Public Utility Code, 66 Pa. C.S. §1102(a)(1) and (2) evidencing Commission approval of: (1) the transfer, by sale, of the wastewater system assets of Four Seasons Sewer Company, Inc., (FS-Sewer) and Riviera Utilities Sewer Company of Pennsylvania, Inc., (Riviera-Sewer) to TESI; and (2) the right of TESI to furnish wastewater service to the public in portions of Foster, Dennison and Butler Townships, Luzerne County, and Sandy Township, Clearfield County.  A Petition was filed by TESI on August 29, 2000 for an Interim Emergency Order regarding these Applications.  Concurrently filed by TESI are similar Applications for sister utilities providing water services in the same service territories as those in this proceeding. 

TESI submitted proof of service and publication.  The Commission received, on August 21, 2000, a protest from the Office of Consumer Advocate (OCA) in pursuant to the 71 P.S. §310-1, et seq., the Rules of Practice and Procedure of the Commission, 52 Pa. Code §5.51, and 66 Pa. C.S. §§1102-1103.  The OCA filed its protest to ensure the interests of the ratepayers of FS-Sewer and Riviera-Sewer were protected.  On August 29, 2000 TESI filed a Motion to Dismiss the Protest of the OCA and a Motion for Summary Judgment.  Pursuant to discussions between TESI and OCA addressing OCA’s issues, a letter of agreement was executed on September 7, 2000.  Upon execution of the letter agreement, OCA withdrew its protest and TESI withdrew its motions.  The points of agreement reached were that TESI agreed to adopt and follow the provisions of the settlement approved by the Commission at Docket No.’s C-00957205, R-00973992 and R-00984444.  In addition, these parties agreed not to waive any arguments or positions in any future proceedings related to an allocation of the purchase price for FS-Sewer and Riviera-Sewer systems’ assets, or for the other Pennsylvania public water and wastewater systems’ assets being acquired by TESI.  No hearing was held and no petitions, other than the Petition to act on the Applications on or before September 14, 2000, have been filed in this proceeding.

TESI is a body corporate and politic of the State of Louisiana formed for the purpose of acquiring FS-Sewer and Riviera-Sewer wastewater systems and other public water and wastewater systems.  TESI is a wholly owned subsidiary of South Louisiana Electric Cooperative Association (SLECA).  SLECA is a 65-year old regulated rural electric distribution cooperative that provides service to 14,000 customers/members in southeast Louisiana.  Louisiana Public Service Commission regulates SLECA’s operations and therefore, they have experience in areas such as regulatory issues, ratemaking, customer service, purchasing and warehousing, billing, budgeting and general utility management.  TESI will contract with SLECA for its management team to assure expertise and experience in the operation of regulated public utilities.  In addition, TESI indicates that they will retain the current superintendent of FS-Sewer and Riviera-Sewer systems and AUS Consultants.  TESI will be principally engaged in the business of providing water and wastewater services as a regulated public utility in five other states. 

FS-Sewer and Riviera-Sewer, and TESI are not affiliated with each other.  FS-Sewer and Riviera-Sewer are wholly owned subsidiaries of Eastern Utilities, Inc., (Eastern).  Eastern is a sister company of Johnson Properties, Inc., (Johnson).  All utilities owned by Johnson and its subsidiaries, are the subject of an action in bankruptcy in the Untied States Bankruptcy Court, Middle District of Louisiana.  Eastern is technically not in bankruptcy at this time.  However, because Eastern and Johnson were managed by former management as a single entity in total disregard of corporate forms, the U.S. Trustee appointed by the Bankruptcy Court is seeking to substantively consolidate or otherwise merge all of the assets and operations of Eastern and Johnson, thereby bringing Eastern within the court’s jurisdiction and giving the court authority over the assets of Eastern and it subsidiaries.

The Bankruptcy Trustee filed an Amended Plan of Reorganization (Chapter 11 Reorganization Plan) dated June 6, 2000, which provides for the sale of the Companies’ assets to a Qualified Bidder.  In relevant part, the Plan provides that to qualify as a bidder a prospective purchaser must “have commenced proceedings before the applicable Public Service Commission for determination as to the qualification of the bidder as an operator of sewerage/wastewater treatment facilities and/or water distribution facilities.”  To satisfy this requirement, TESI filed these Applications with the Commission.  On July 14, 2000, the Bankruptcy Trustee selected TESI as a Qualified Purchaser.

According to TESI, on or before September 15, 2000, the Pennsylvania Department of Environmental Protection (DEP) is expected to issue assurance that TESI’s applications for transfer of FS-Sewer and Riviera-Sewers’ operations permits will be granted.  In addition, TESI has agreed to the terms of the DEP’s Consent Order and Agreement (COA) for Riviera-Sewer, which, in part, requires the construction of an additional wastewater treatment plant.  DEP and TESI intend to enter into a new COA which contains the terms of the former COA and a modified compliance schedule which begins upon closing (closing will occur on or before December 31, 2000.)  DEP and TESI expect to execute the new COA prior to September 15, 2000.

FS-Sewer and Riviera-Sewer are regulated public utility companies, duly organized and existing under the laws of the Commonwealth of Pennsylvania.  FS-Sewer received its Certificate of Public Convenience by an Order entered on March 5, 1996, at Docket No. A-230039. This Order gave FS-Sewer the right to provide public wastewater service in portions of Foster, Dennison and Butler Townships, Luzerne County, in a residential development, known as Beech Mountain Lakes.  Riviera-Sewer received its Certificate of Public Convenience by an Order entered on August 7, 1986, at Docket No. A-106047, giving it the right to provide public wastewater service in Sandy Township, Clearfield County.  Riviera-Sewer’s service territory is known as Treasure Lake. 

FS-Sewer currently operates a wastewater collection system serving the second home development that furnishes wastewater service to approximately 500 seasonal residential customers.  FS-Sewer also has 880 availability customers.  Riviera-Sewer operates a wastewater collection and treatment system that provides wastewater services approximately 1,707 residential customer, 40 commercial customers and 3,582 availability customers.

TESI has obtained the necessary financing to meet all foreseeable capital requirements, including both acquisition and operational/repair costs and compliance with DEP’s regulations.  TESI will be capitalized by loans from the National Cooperative Services Corporation, a subsidiary of the National Rural Utilities Cooperative Finance Corporation, and Hancock Bank.  The load Funds will be drawn down on an “as needed” basis.  The loan is secured by a partial guarantee by SLECA.

Upon Commission approval of these Applications, and conditioned upon and completion of the proposed transfer and issuance of the operational permits by DEP, TESI will commence service to the existing customers of FS-Sewer and Riviera-Sewer.  Thus, FS-Sewer and Riviera-Sewers’ existing customers will have continuous and uninterrupted wastewater service despite the transfer of assets.

In the acquired service territories that are the subject of these Applications, TESI will charge for wastewater service the tariff rates currently in effect in FS-Sewer’s tariff Supplement No. 7 to Tariff Sewer - Pa. P.U.C. No. 1 and in Riviera-Sewer’s tariff Supplement No. 9 to Tariff Sewer – Pa. P.U.C. No. 1.

Upon full consideration of all matters of record, we find that approval of these Applications are necessary and proper for the service, accommodation and convenience of the public; THEREFORE,


IT IS ORDERED:

1. That the Applications of Total Environmental Solutions, Inc., at Docket No. A-230084, A-230084 F0002, A-230039 F2000 and        A-230405 F2000 are hereby approved.

2. That Certificates of Public Convenience be issued pursuant to Section 1102(a)(1) of the Public Utility Code, 66 Pa. C.S. §1102(a)(1) authorizing Total Environmental Solutions, Inc., to begin to furnish wastewater service to the public in portions of Foster, Dennison and Butler Townships, Luzerne County, and Sandy Township, Clearfield County upon closing.

3. That Certificates of Public Convenience be issued pursuant to Section 1102(a)(2) of the Public Utility Code, 66 Pa. C.S. §1102(a)(2) authorizing Four Seasons Sewer Company, Inc., and Riviera Utilities Sewer Company of Pennsylvania, Inc., to discontinue wastewater service to the public in portions of Foster, Dennison and Butler Townships, Luzerne County, and Sandy Township, Clearfield County upon closing.

4. That within 10 days after closing, Total Environmental Solutions, Inc. shall submit tariffs reflecting the transfer of Four Seasons Sewer Company, Inc., and Riviera Utilities Sewer Company of Pennsylvania, Inc., service territories and adopting the present rates.
5. That within 30 days after closing, Total Environmental Solutions, Inc. schedule a meeting with the Bureau of Fixed Utility Services – Water/Wastewater Industry Group to discuss future service improvement plans relating to the above referenced acquisitions.

6. That Four Seasons Sewer Company, Inc., and for Riviera Utilities Sewer Company of Pennsylvania, Inc. shall be deleted from the active lists of the Tariffs and Annual Reports Section of the Bureau of Fixed Utility Services and the Assessment Section of Administrative Services of the Commission.
7. That Total Environmental Solutions, Inc. (Four Seasons Division and Riviera Division) be added to the active lists of the Tariffs and Annual Reports Section of the Bureau of Fixed Utility Services and the Assessment Section of Administrative Services of the Commission.
8. That within 60 days after the transfer of assets by the Bankruptcy Court, Total Environmental Solutions shall file pro forma balance sheets for Four Seasons Sewer Company, Inc., and for Riviera Utilities Sewer Company of Pennsylvania, Inc.
9. That Total Environmental Solutions, Inc. shall maintain separate books and records on each utility company until uniform rates are established.

10. That with the approval of these Applications the Petition at P-00001836 becomes moot.

11. That the records at A-230084, A-230084 F0002, A-230039 F2000 and A-230405 F2000 be marked closed by the Secretary of the Commission following the completion of ordering paragraph No. 2, 3, 4, 5, 6, 7 and 8.


BY THE COMMISSION,

James J. McNulty


Secretary

(SEAL)

ORDER ADOPTED:  September 13, 2000

ORDER ENTERED:  September 13, 2000
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