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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of C. George Milner II and Marlene F. Milner (Complainants) filed on July 13, 2000, to the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham which was issued on July 3, 2000.  PECO Energy Company (Respon​dent) filed Reply Exceptions on August 2, 2000.  

History of the Proceeding



On November 1, 1999, the Complainants filed a Formal Complaint against the Respondent wherein they alleged that the Respondent overbilled them for the month of August 1998.  The instant Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS), at No. 0637376, on an Informal Complaint filed by the Complainants.  In that Decision, which was issued on September 21, 1999, BCS found that the July 1998 meter reading was automatically adjusted in August 1998; that the appliance load indicated a potential for usage; and that the Complainants would receive a good customer credit adjustment of $150.00, which included a $144.90 credit for 1,000 kilowatt hours (kWh) and cancellation of late charges in the amount of $5.10.  Additionally, pursuant to the BCS Decision, the Complainants were directed to pay the outstanding balance of $549.60 in installments of $50.00 a month beginning in October 1999.  (I.D., p. 5; Finding of Fact No. 18).



On November 29, 1999, the Respondent filed an Answer to the instant Complaint.  On March 6, 2000, a telephonic hearing was held before ALJ Fordham.  The Complainants participated pro se at the hearing.  The Respondent was represented by counsel.  

Discussion


ALJ Fordham made twenty (20) Findings of Fact and reached three (3) Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless specifically identified and discussed.


The ALJ was guided by Waldron v Philadelphia Electric Company, 1980 Pa. PUC LEXIS 90; 54 Pa. PUC 98 (1980), (Waldron), in his deliberations in this matter.  The ALJ articulated that Waldron stands for the proposition that a Complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  The ALJ noted that if a complainant makes such a showing, then the burden of going forward with the evidence shifts to the Respondent. The ALJ points out that although the burden of going forward with the evidence may shift, the burden of proof always remains upon the complainant.



Based on her review of the record evidence, the presiding ALJ made the following findings:

Mr. Milner testified that he and his wife have been the only occupants of the home for the last ten years (Tr. 90, 91).  Therefore, the Complainant has satisfied the first prong of Waldron.  

With respect to the second prong, Mr. Milner testified that there was no change in electrical usage and that no new appliances have been added.  (Tr. 91).  He has shown that the August 1998 reading of 3,995 kilowatts is the highest reading during 1997, 1998 and 1999 (Tr. 7, 8,15; PECO Ex. 1).  During the summer months, the usage is normally below 2,000 kilowatts (Tr. 15, 16; PECO Ex. 1).  However, for July 1999 the kilowatt usage was 2,365 (Tr. 15; PECO Ex. 1).  Thus, the usage increases in the summer due to the increased use of air conditioning.

With respect to the third prong, the billing history and the testimony of the witnesses indicates that there is no evidence of this type of consumption prior to August 1998 (Tr. 10, 15, 34-36, 54-56; PECO Ex. 1).  

(I.D., pp. 6-7).

Therefore, the ALJ concluded that the Complainants had made a prima facie case.  (I.D., p. 7).



The ALJ found that the Respondent presented evidence to show that the Complainants’ electric meter was under-read in July 1998.  The ALJ noted that the August 1998 reading included the 1,000 kWh that was not reflected in the July 1998 reading.  The ALJ further noted that the Respondent performed a cost estimate or appliance analysis at the Complainants’ residence which showed that the Complainants had the potential to use 2,609 kWh per month based on normal usage patterns.  The ALJ took notice that the Complainants did not permit the Respondent’s employee to drop the appliance load to check for abnormalities or to perform a meter test because it would interfere with the alarm system.  (I.D., pp. 7‑8).



Based upon the foregoing discussion, the ALJ found that the Respondent presented evidence sufficient to rebut the Complainants’ prima facie case.  Therefore, the ALJ found that the burden of going forward with the evidence shifted to the Complainants.  (I.D., p. 8).



In response, the Complainants alleged that there are false meter readings resulting from a trickle charge which occurs when the Respondent purchases or secures power from different grids.  The Complainants also argued that the Respondent’s erratic power supply creates amperage demand that registers on his meter although he is not using additional electricity.  (I.D., p. 8).  



The Respondent objected to the admission of the Complainants’ testimony on the grounds of relevancy and also because the Complainants did not offer a witness with the expertise to testify regarding the Respondent’s power supply, or the impact it has on residential meter readings.



Regarding this issue, the ALJ noted as follows:

Prior to the hearing, there was no allegation in the complaint that the excessive reading in August 1998 was caused by problems with PECO’s power supply.  In addition, no witness with personal knowledge of this subject matter presented testimony or was called to testify about the extra registration caused by PECO’s power supply.  Consequently, this argument cannot be advanced without notice and witnesses.  

(I.D., p. 9).



In their Exceptions, the Complainants argue that the ALJ erred in her finding that the Respondent under-read the Complainants’ electric meter by 1,000 kWh in the July 1998 reading.  The Complainants note that the credit of 1000 kWh is based upon the ALJ’s finding that, if the reading was reduced by the amount of 1,000 kWh from the August 1998 reading, the July 1998 reading would be in line with past years.  



The Complainants argue that the ALJ erred in refusing to recognize that July 1999 was one of the hottest periods in recent history.  (Exc., p. 3).  The Com​plainants further argue that the maximum one (1) month consumption recorded during a three (3)-year period at their property was during July 1999, and was 2365 kWh.  This, the Complainants point out, was 244 kWh  below the potential measured by the Respondent.  (Id.).



The Respondent rejoins that its witness testified that the total physical potential of the Complainants air conditioner alone is 3240 kWh per month.  The Respondent asserts that any additional cycling of the air conditioner could have easily caused the Complainants to consume the amount  for which they were billed.  (R.Exc., pp. 4-5).  The Respondent points out that when its repre​sentative performed the high bill investigation, the Complainants declined a Drop Load Check and a Passing Load Check, to determine whether or not there was any electric dissipation or shorts at the property.  (R.Exc., pp. 5-6).

Analysis 



We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pa. v. Pa. P.U.C., 86 Pa. 410, 485 A.2d 1217, 1222 (1984)).  Any Exception or argument which has not been specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


The disposition of this matter turns on a determination of whether the Complainants met their burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a).  Pursuant to Section 332(a) of the Code, the party requesting relief has the burden of proof in the proceeding before the Commission.  We find that the Complainants did meet the evidentiary standards articulated in Waldron to establish a prima facie case.  However, the Respondent carried its burden of proof of going forward with the evidence and successfully rebutted the Complainants’ prima facie case.  



As a result, we find that the Complainants’ Exceptions do not support a reversal of the ALJ’s recommended resolution of the case and, therefore, the Complainants Exceptions are denied.  



We note that the Respondent has removed the charge of $144.90 for 1,000 kWh from the Complainants’ bill and credited the Complainants in the amount of $5.10 for late charges.  This amounted to a total credit of $150.00.  (I.D., p. 9).  We further note that, pursuant to the BCS’ decision, the Complain​ants were directed to pay the outstanding bill of $549.60 in installments of $50.00 per month beginning in October, 1999.  



The record evidence indicates that the Complainants are in compliance with the terms of the BCS’ Decision and recommended that the Complainants be directed to continue to pay $50.00 per month toward the outstanding arrearage until said arrearage is liquidated.  Because the Complainants have been in substantial compliance with the BCS’ Decision, we will adopt the ALJ’s recommendation to adopt the BCS’ payment plan, and not order any lump sum payment.



Based upon the foregoing discussion, we will deny the Exceptions of the Complainants and we will adopt the Initial Decision of ALJ Fordham; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of C. George Milner II and Marlene F. Milner, are, hereby, denied.



2.
That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham is adopted to the extent that it is consistent with this Opinion and Order.



3.
That, beginning with the first bill for service rendered after the date of entry of this Opinion and Order, C. George Milner II and Marlene F. Milner shall pay to PECO Energy Company actual monthly bills, plus $50.00 per month toward the overdue amount owed to PECO Energy Company.



4.
That, as long as C. George Milner II and Marlene F. Milner adhere to the payment schedule stated in this Opinion and Order, PECO Energy Company is enjoined from suspending or terminating their electric service, except for valid safety or emergency reasons.



5.
That, if C. George Milner II and Marlene F. Milner fail to keep the payment schedule stated in this Opinion and Order, PECO Energy Company is authorized to suspend or terminate service in accordance with Chapter 56 of the Commission’s Regulations.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)
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