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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of West Penn Power Company (Respondent) filed on July 25, 2000, to the Initial Decision of Adminis​trative Law Judge (ALJ) Michael A. Nemec which was issued on July 6, 2000.  No Reply Exceptions have been filed herein.

History of the Proceeding



On April 10, 2000, Llewellyn Lee Hall (Complainant) filed a Formal Complaint against the Respondent wherein he stated that he offered to pay $300.00 per month on his account with the Respondent, but that his offer was refused.  The Complainant furthermore asserted that he remitted to the Respondent the sum of $200.00 in good faith.  The Complaint referred to a 67 year old person with “bronchial asthma.”  The Complainant asked for a payment arrangement with payments due at the end of the month, so that the Complainant can pay other bills at the beginning of the month.  The Respondent filed a timely Answer to the instant Complaint.



The initial hearing was held by telephone from Pittsburgh on June 19, 2000.  The Complainant appeared pro se, and the Respondent was represented by counsel.  The record herein consists of a tape-recorded transcript, no Complainant exhibits and nineteen (19) Respondent exhibits.  No Briefs were filed.  The ALJ issued his Initial Decision on July 6, 2000.  In his Initial Decision, the ALJ recommended, inter alia, that the Complaint herein be sustained to the extent of the entry of a payment schedule and a directive that the Complainant make a lump sum make-up payment.



Exceptions to the Initial Decision were filed as above noted.

Discussion


In his Initial Decision, ALJ Nemec made eleven (11) Findings of Fact (I.D., pp. 2-4) and drew two (2) Conclusions of Law (I.D., p. 7).  We shall adopt and incorporate herein by reference the ALJ's Findings of Fact and Conclusions of Law to the extent that they are not expressly or by necessary implication overruled or modified by this Opinion and Order. 



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pennsylvania Public Utility Commission, 86 Pa. 410, 485 A.2d 1217, 1222 (1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.



The Respondent filed four (4) Exceptions to the Initial Decision.  The Respondent’s Exception Nos. 1 and 2 will be considered jointly, since they are inter​related.  In Exceptions Nos. 1 and 2, the Respondent asserts, inter alia, that the ALJ erred in the conclusion, found in Paragraph No. 2 of the Conclusions of Law, that the Com​plainant carried the burden of proof under Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a).  Specifically, the Respondent contends that the ALJ erred in concluding that the Complainant demonstrated on the record a present inability to pay his bill in full.  On the basis of this showing, the ALJ recommended that the Complaint be sustained.  



Section 332(a) of the Code provides that “the proponent of a rule or order has the burden of proof.”  Additionally, the Pennsylvania Supreme Court has held that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  (Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950)).  The term "preponderance of the evidence" means that one party has presented evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other side.  If a party has satisfied its burden of proof it must then be determined whether the opposing party has submitted evidence of "co-equal" value or weight to refute the first party's evidence.  (Morrissey v. PA Dept. of Highways, A.2d 895 (Pa. Cmwlth. 1987)).



Furthermore, any order of this Commission must be based on substantial evidence.  (Dutchland Tours, Inc. v. Pennsylvania Public Utility Commission, 337 A.2d 922, 925 (Pa. Cmwlth. 1975)).  The term “substantial evidence” has been defined by the Pennsylvania courts as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  (Murphy v. Department of Public Welfare, White Haven Center, 480 A.2d 382, 386 (Pa. Cmwlth. 1994)); Erie Resistor Corporation v. Unemploy​ment Compensation Board of Review, 166 A.2d 96, 97 (Pa. Cmwlth. 1961)).



Under Betty Claypool v. T.W. Philips Gas & Oil Company, Docket No. Z‑00248730, Opinion and Order entered December 22, 1995, the Commission held that the burden of proof regarding “ability to pay” lies with the Complainant, and that a customer must continue to pay current bills during the pendancy of a Complaint.  On review of the evidentiary record herein, we conclude that the Complainant has not carried his burden to establish that he has a present inability to pay his bill in full.  In this connection, we note that the Complainant testified that he is able to borrow or withdraw funds from his 401(k) retirement account.  (Exc., p. 3).  In our view, this testimony establishes that the Complainant possesses the ability to pay all, or a portion, of the arrearage on his account.  Accordingly, the Respondent’s Exception Nos. 1 and 2 are granted.



The Respondent’s Exception Nos. 3 and 4 will be considered jointly, since they are interrelated.  In Exceptions Nos. 3 and 4, the Respondent asserts that the ALJ erred, in Ordering Paragraph No. 2 of his Initial Decision, by not requiring the Com​plainant to pay the Respondent the entire outstanding account balance, plus a reconnec​tion fee, prior to the restoration of service.
 



The Complainant’s electric service was terminated on May 18, 2000.  (Finding of Fact No. 3, I.D., p. 2).  We note that, pursuant to our Regulation at Sec​tion 56.191(1), 52 Pa. Code §56.191(1), an electric utility is not generally required to reconnect service until it has received full payment of the account balance and a reasonable reconnection fee.  The pertinent sections of that Regulation are found below: 

§56.191.  General rule.

When service to a dwelling has been terminated, the utility shall reconnect service by the end of the first full working day after receiving one of the following:

(1) Full payment of an outstanding charge plus a reasonable reconnection fee.  Outstanding charges and the reconnec​tion fee may be amortized over a reasonable period of time.  Factors to be taken into account shall include, but not be limited to:

(i) The size of the unpaid balance

(ii) The ability of the ratepayer to pay

(iii) The payment history of the ratepayer

(iv) The length of time over which the bill accumulated.

(2) Payment of amounts currently due according to a settlement or payment agreement, plus a reasonable reconnection fee, which may be part of the settlement or payment agreement.  The utility may apply the procedure in paragraph (1), if the payment history indicates that the ratepayer has defaulted on at least two payment agreements, or an informal complaint decision, or a formal complaint order.  [Emphasis added].

As noted in the above-quoted Regulation, Paragraph (2) thereof authorizes the utility to require full payment if the payment history indicates, inter alia, that the ratepayer has defaulted on an Informal Complaint Decision or a Formal Complaint Order.  A review of the history of this Complainant’s contact with the Commission reveals that the Complainant has defaulted on at least two (2) Formal Complaint orders and one (1) Informal Complaint Decision before his service was terminated.  (Exh. AP‑2, AP‑6 and AP-19).



Given the factors outlined in the Commission’s Regulations at 52 Pa. Code §56.191(2), supra, we conclude that it would be inappropriate to afford the Complainant another payment plan.  Specifically, with regard to that list of factors, the Complainant has demonstrated an ability to pay, as discussed above, by testifying that he can borrow or withdraw funds from his retirement account.  Furthermore, after deducting the Complainant’s claimed monthly expenses from his monthly income, a balance of approximately $620.00 remains available for payment of electric service.
  



With regard to the criterion of payment history, we note that, despite the availability of funds as above described, the Complainant’s payment history is not good.  With regard to the criterion of the size of the unpaid balance, we note that the Com​plainant had accumulated an unpaid balance of $8,752.30
 over a considerable period of time by using the procedures of this Commission, and then disregarding the resulting orders.  We note that in the two (2) year period preceding termination of the Com​plainant’s electric service (i.e., May 13, 1998 to May 18, 2000), the Complainant made only six (6) payments on his account.  Furthermore, we find no indication in the record that the Complainant has ever adhered to a Commission‑prescribed payment plan.
  For the above-outlined reasons, the Respondent’s Exceptions Nos. 3 and 4 are granted.



Accordingly, we will require that the Complainant pay the total outstanding balance due on his account with the Respondent, plus a reasonable reconnection fee, prior to the restoration of service to the relevant premises.  We will require that the Respondent issue a bill to the Complainant within fifteen (15) days of the date of entry of this Opinion and Order for the entire amount of the outstanding bill for service to the relevant premises.  Thereafter, that bill shall be payable to the Respondent within thirty (30) days of issuance.

Conclusion



We have carefully reviewed the record as developed in this proceeding, including the ALJ's Initial Decision and the Exceptions filed thereto.  Premised upon our review, we find that the Respondent’s Exceptions are amply supported by substantial and competent evidence in the record, and therefore, they are granted; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by West Penn Power Company herein on July 25, 2000, are granted.



2.
That the Initial Decision of Administrative Law Judge Michael A. Nemec issued on July 6, 2000, is adopted, as modified, by this Opinion and Order.



3.
That the Complaint of Llewellyn Lee Hall at Docket No. C‑00003519, is hereby dismissed.



4.
That West Penn Power Company shall, within fifteen (15) days of the date of entry of this Opinion and Order, issue a bill to the Complainant for payment, by cash, certified check or money order, of the entire outstanding balance for electric service to the relevant premises.



5.
That the Complainant shall pay the bill issued in accordance with Ordering Paragraph No. 4, above, within thirty (30) days of the date of issuance.



6.
That if Llewellyn Lee Hall makes the payment described in Ordering Paragraphs 4 and 5 herein, plus a reasonable reconnection fee, West Penn Power Company is authorized to reconnect service to Llewellyn Lee Hall.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 13, 2000

ORDER ENTERED:







�	At the time of the hearing, the outstanding account balance in this proceeding was $8,752.30.  (Finding of Fact No. 7, I.D., p. 3). 


�	The Complainant claimed a monthly income of $2,023 minus allowable expenses other than electric service of $1,403.00.  (I.D., p. 5). 


�	This was the amount of the unpaid balance at the time of the hearing. 


�	In the month of May 2000, the Commission’s Bureau of Consumer Service (BCS) had three (3) occasions to review the Complainant’s claims, at BCS Case Nos. 0777490 (dated May 9, 2000), 0781320 (dated May 17, 2000), and at 0782974 (dated May 19, 2000).  In all three (3) decisions, the Complainant was directed to pay the account balance.  (Finding of Fact No. 9, I.D., p. 3).
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