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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Leon Grant (Complainant) filed on July 31, 2000, to the Initial Decision of Administrative Law Judge (ALJ) Allison K. Turner which was issued July 12, 2000.  The Complainant failed to serve the Exceptions on the Respondent.  Accordingly, the Commission served the Exceptions on the Respondent by Secretarial Letter dated August 3, 2000.  PECO Energy Company (Respondent) filed Reply Exceptions on August 14, 2000.

History of the Proceeding



On March 1, 2000, the Complainant filed a Formal Complaint against the Respondent, wherein he alleged a financial inability to pay his utility bills.  Specifically, the Complainant disagreed with the monthly budget amount of $59.00, and sought help in reducing the amount to about $40.00 per month until his Social Security Disability case is successfully appealed.  



The instant Complaint is occasioned by a Decision of the Bureau of Consumer Services (BCS) on an Informal Complaint filed by the Complainant.  By that Decision, which was issued on February 4, 2000, at BCS 0717053, BCS directed the Complainant to pay to the Respondent a special budget amount of $59.00 per month beginning in February 2000.  The special budget amount was based on a regular budget amount of $44.00, plus $15.00 towards the arrearage.  To date, the Complainant has not complied with the BCS Decision.



On March 15, 2000, the Respondent filed an Answer to the instant Complaint.  On May 25, 2000, ALJ Turner conducted an initial telephonic hearing at which the Complainant appeared pro se and the Respondent was represented by counsel.  On July 12, 2000, ALJ Turner issued an Initial Decision wherein she recommended that the instant Complaint be dismissed.  



On July 31, 2000, the Complainant filed Exceptions to the Initial Decision which were subsequently served on the Company on August 3, 2000.  Reply Exceptions were filed by the Respondent on August 14, 2000.  

Discussion


ALJ Turner made nineteen (19) Findings of Fact and reached two (2) Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference.



Based upon her review of the record, the ALJ determined that, on consideration of the gross household income, the Complainant could afford to pay his electric bill as directed by the BCS.  (I.D., p. 7).  The ALJ illustrated that the Complainant’s monthly expenses, including his BCS determined monthly budget payment of $59.00, totals $756.00.  (Finding of Fact No. 17).  The Respondent calculated the Complainant’s gross monthly income as being $1,508.00.  (Finding of Fact No. 19).  The ALJ further determined that the Complainant’s wife, the sole income earner in this two (2)-person family, earns an annual gross income of $18,906.00,
 which is 150% above the poverty level.  



The ALJ indicated that, although the Complainant has serious medical problems, Commission policy prohibits the allowance of lowered payments such as the Complainant seeks.  The ALJ determined that, based on the record, the Complainant has not met his burden of proof to show that he should be allowed to pay the Respondent a lower monthly payment than the amount he was directed to pay by the BCS.  According​ly, the ALJ concluded that the instant Complaint must be dismissed, and the BCS Decision must be affirmed.  Finally, the ALJ concluded that, since the Complainant did not comply with the BCS-recommended payment plan under appeal, the amount necessary to bring him into compliance with the BCS Decision was $142.89 at the time of the hearing.  The Complainant’s total arrearage at the time of the hearing was $947.65.  (Finding of Fact No. 3).  
Exceptions



The Complainant, in his Exceptions, asserts that he should not be required to comply with the ALJ’s Initial Decision because he is ill and was undergoing heart surgery in August 2000. 



The Respondent indicates, in its Reply Exceptions, that it disagrees with the Complainant’s Exception that he should not be required to comply with the payment schedule set by the ALJ since he is in poor health.  (R.E., p. 2).

Analysis



Before addressing the Exceptions in this proceeding, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well established that we are not required to consider expressly or at length each contention or argument raised by the parties.  (Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984)).



It is well settled that, in an ability to pay case, such as the instant proceeding, the burden of proving any inability on the part of a customer to pay a utility bill always lies with the customer.  (Claypool v. T.W. Phillips Gas & Oil Company, Z‑00248730 (entered December 22, 1995) (Claypool)).  The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  By “preponderance of the evidence” we mean that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  (Se-ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976)).  



Concerning the instant ability to pay Complaint, we agree with the ALJ’s determination that the Complainant did not meet the evidentiary standards to be permitted to waive his arrearage and to merely pay a monthly budgeted amount to reflect current bills.  (I.D., p. 8).  The average monthly income of the Complainant’s household, which is $1,508.00, is in excess of the Complainant’s $756.00 average monthly expenses.  These expenses include the BCS determined monthly budgeted electric bill plus a $19.00 monthly payment on the Complainant’s arrearage.  



We note that the ALJ required that the Complainant make a lump sum payment of $142.89, and monthly payments of the budget bill plus $15.00, toward the arrearage consistent with Claypool, supra.  In Claypool, we held that a customer is responsible for paying bills during the pendency of an appeal of a BCS Decision.  The intent of Claypool is to enforce the BCS Decision, under appeal, and to require the Complainant to satisfy any missed payments pursuant to a BCS Decision under appeal.  



The starting point of missed payments in this proceeding is $142.89 which was not paid pursuant to BCS 0717053, entered on February 4, 2000.  However, since the Complainant has not made any payments to date, we shall direct the Respondent to issue a bill to the Complainant which represents any arrearage resulting from non-compliance with the BCS Decision within fifteen (15) days of the entry date of this Opinion and Order.  The Complainant will then be required to pay said bill within thirty (30) days of the date of issuance of the bill.



We note that although the ALJ stated that the Complainant’s monthly payment is based on BCS 0717053, Ordering Paragraph No. 3 of her Initial Decision indicates that the special monthly budget amount, to be paid by the Complainant, is $63.00 instead of the $59.00 set forth in Finding of Fact No. 17 and in the BCS Order. We determine that the special monthly budget amount is properly $59.00, which is set forth in the BCS Order and which comports with the reasoning of the ALJ’s Initial Decision.



Finally, we note, as did the ALJ, that the Complainant has serious medical problems with his heart and was scheduled to have open-heart surgery within a month of the hearing.  However, the Complainant did not seek an emergency medical certificate of which he is aware.  We note, however, that since his account was not subject to termination, such a certificate would not be appropriate.  We recognize that if the Complainant were eligible for emergency medical relief, he would be responsible for making reasonable arrangements to pay his electric bill. 

Conclusion


Based upon the foregoing discussion, we will deny the Exceptions of the Complainant and adopt the Initial Decision of the ALJ, as modified by this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Leon Grant are hereby denied.



2.
That the Initial Decision of Administrative Law Judge Allison K. Turner is modified, to the extent consistent with this Opinion and Order.



3.
That the Formal Complaint filed by Leon Grant against PECO Energy Company is dismissed for failure of the Complainant to carry his burden of proof.



4.
That PECO Energy Company shall issue a bill to Leon Grant for a lump sum payment which represents any arrearage resulting from non-compliance with the BCS Decision within fifteen (15) days of the date of entry of this Opinion and Order.



5.
That the Complainant shall pay the bill issued in accordance with Ordering Paragraph No. 4, above, within thirty (30) days of the date of issuance.



6.
That, beginning with the first bill that comes due sixty (60) days after the date of this Opinion and Order, Leon Grant shall pay to PECO Energy Company the special monthly budget amount of his budget bills, at the time of the hearing set at $44.00, plus $15.00, or a total of $59.00, based on the Order at BCS 0717053, and shall continue making these payments until the arrearage is paid off, when Leon Grant may resume making regular budget bill payments.



7.
That, if Leon Grant fails to follow the terms of this Opinion and Order, PECO Energy Company is authorized to suspend or terminate service in accordance with Chapter 56 of the Commission’s Regulations.  The filing of a new formal or informal complaint shall not stay termination carried out according to the Commission’s Regulations.



8.
That, as long as Leon Grant complies with the terms of this Opinion 

and Order, PECO Energy Company shall not assess any late payment charges, nor shall service be terminated except for valid safety or emergency reasons. 








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 13, 2000

ORDER ENTERED:

	�	Although Finding of Fact No. 19 states that the Complainant’s gross annual income is $18,906.00, the correct figure is $18,096.00 (12 x 1,508.00).  
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