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Docket No. P-00001823

ORDER

BY THE COMMISSION:

Introduction


Before the Commission is an Application filed by PECO Energy Company (PECO Energy) on June 20, 2000 requesting that the Commission issue an Order containing certain findings that would permit PECO Energy to engage in purchases of electric power from AmerGen Vermont L.L.C. (AmerGen Vermont) and AmerGen Energy Company L.L.C. (AmerGen Energy), its affiliated exempt wholesale generator (EWG). 

Specifically, by this Application, filed pursuant to Section 32(k) of the Public Utility Holding Company Act (PUHCA), PECO Energy asks the Commission to find that (1) the Commission possesses sufficient regulatory authority, resources and access to books and records of PECO and any relevant associate, affiliate or subsidiary company to exercise its duties under Section 32(k); and (2) the purchase by PECO of energy and/or capacity from AmerGen Vermont or AmerGen Energy would benefit customers, would not violate State law, would not provide AmerGen Vermont or AmerGen Energy with an unfair competitive advantage and is in the public interest.


The Commission received no responses to PECO Energy’s Petition.

PECO Energy’s Application 

In its Application, PECO Energy states that AmerGen Energy was formed to acquire and operate nuclear power plants and that PECO Energy and British Energy Inc. own it in equal parts.  PECO Energy also notes that AmerGen Energy is an EWG under Section 32 of PUHCA and has been granted market-based rate authority by the Federal Energy Regulatory Commission (FERC). Jersey Central Power & Light Co. et al., 87 FERC ¶61,014 (1999).

AmerGen Vermont was formed to acquire and operate the Vermont Yankee Nuclear Generating Station.  Further, AmerGen Vermont is a wholly owned subsidiary of AmerGen Energy.  AmerGen Vermont, through its parent company AmerGen Energy, has entered into an agreement to purchase the Vermont Yankee Nuclear Generating Station and upon receipt of regulatory approvals, expects to assume ownership and begin operation of the plant in new future.

Further, PECO Energy indicates that, from time to time, AmerGen Vermont or AmerGen Energy will enter into agreements with PECO Energy to sell all or a portion of the output the Vermont Yankee Nuclear Generating Station.  Those agreements, PECO Energy explains, will reflect market-based rates and will be filed with the FERC under Section 205 of the Federal Power Act.  So that PECO Energy may purchase power from AmerGen Energy, an affiliated EWG, it requests that the Commission make the necessary findings under Section 32(k)(2) of PUHCA.


Additionally, PECO Energy states that it will make the same commitments it made in a similar request which was reviewed and approved by the Commission in Application of PECO Energy Company for required State Findings, Docket No. P-00991782 (Order adopted on February 10, 2000) (related to the purchase of energy and capacity from AmerGen Energy’s Clinton Nuclear Power Station).  Specifically, PECO Energy commits to assuring that the Commission will have sufficient access to books and records.  In particular, PECO Energy requests the following ordering paragraphs be included in the Commission’s Order:

That upon request, PECO Energy will provide to the Commission, the Office of Consumer Advocate, and the Industrial Energy Consumers of Pennsylvania access to the books, records, officials and staff of affiliated companies involved in business activities not regulated by the Commission to the extent necessary for the Commission to perform its regulatory oversight of PECO Energy pursuant to PUHCA §32(k),

That PECO Energy will accept service in Philadelphia, Pennsylvania, of any requests made pursuant to this provision.  Further, in responding to such requests, PECO Energy will produce records and personnel in the Commonwealth of Pennsylvania.

That PECO Energy does not waive its right to raise traditional discovery obligations to any requests under this provision including, but not limited to, relevance and privilege.  Furthermore, before responding to any requests under this provision, PECO Energy Company may require whatever protection it deems necessary to prohibit disclosure of proprietary or confidential information.

Discussion and Resolution  

Section 32(k)(1) of PUHCA generally prohibits an electric utility from purchasing electric energy from an affiliated EWG.  Section 32(k)(2), however, provides for an exemption where the state regulatory commission makes certain findings.  Specifically, for PECO to qualify for this exemption, this Commission must determine: (1) that it has sufficient regulatory authority, resources and access to books and records of the electric utility company and any relevant associate, affiliate or subsidiary company to exercise our duties under Section 32(k) of PUHCA; and (2) that the transaction will benefit consumers, does not violate State law, would not provide the EWG an unfair competitive advantage and is in the public interest.  15 U.S.C. §79z-5a(k)(2).


The Commission has previously indicated that it has ample authority and access to company records to exercise its duties under PUHCA.  See Application of UGI Development Company, Docket No. P-00991693 (Order entered August 26, 1999).  The Public Utility Code provides the Commission with broad authority to investigate anticompetitive or discriminatory conduct and the unlawful exercise of market power.  66 Pa.C.S. §2811.  Further, the Commission may “require an electric supplier to provide information, including documents and testimony, in accordance with the commission’s regulations regarding the discovery of information from any electricity supplier.” 66 Pa.C.S. §2811(c)(1).  With the additional commitments made by PECO in its Reply with respect to the Commission’s access to the books and records, we are satisfied that we can effectively exercise or Section 32(k) duties.

We find that the proposed sales would benefit customers and, therefore, are in the public interest.  Specifically, we find that the proposed sales would be consistent with the free functioning of a competitive generation market, which we have previously recognized as being in the public interest. See Pa. Public Utility Commission v. West Penn Power Co. and AYP Capital, Inc., Docket No. G-00960476 (Order entered June 6, 1996).  Also, the proposed sales would expand the number of potential suppliers with whom PECO could negotiate to obtain needed energy and capacity.  This added flexibility would help PECO to meet its provider-of-last-resort responsibilities in the most reliable and cost-effective manner.  

Regarding the issue of whether AmerGen Vermont or AmerGen Energy would receive an unfair competitive advantage, we find that any potential for such affiliate abuse in connection with the proposed power sales is extremely remote.  As PECO Energy notes, its retail electric customers became entitled to purchase generation from alternative generation suppliers as of January 2, 2000.  While PECO Energy, as the incumbent electric distribution company, remains obligated to supply the load requirements for those customers who do not select an alternative generation supplier, it must do so at capped generation rates set in its restructuring proceeding through December 31 2010.
  66 Pa.C.S.§2807.  Further, the FERC accepted a rate schedule allowing AmerGen Energy to sell capacity and energy to PECO Energy at negotiated rates, noting that no captive ratepayers would be affected by the proposed sales.  The FERC recognized that PECO Energy’s rate freeze sufficiently safeguards against any potential affiliate abuse. AmerGen Energy Company, L.L.C., 90 FERC ¶61,080 (2000).   Therefore, we find that AmerGen Vermont or AmerGen Energy would not be accorded any competitive unfair advantage.  Finally, the contemplated sales would not violate any State law and the sale of power by AmerGen Vermont or AmerGen Energy to PECO Energy is in the public interest; THEREFORE, 

IT IS ORDERED:
1. That the Application of PECO Energy Company is hereby granted.

2. That this Commission has sufficient regulatory authority, resources and access to books and records of PECO Energy Company and any relevant associate, affiliate or subsidiary company to exercise its duties under Section 32(k) of the Public Utility Holding Company Act (15 U.S.C. §79z-5a(k)).  

3. That upon request, PECO Energy Company will provide to the Commission and the Office of Consumer Advocate and the Industrial Energy Consumers of Pennsylvania access to the books, records, officials and staff of affiliated companies involved in business activities not regulated by the Commission to the extent necessary for the Commission to perform its regulatory oversight of PECO Energy Company pursuant to PUHCA §32(k).

4. That PECO Energy will accept service in Philadelphia, Pennsylvania, of any requests made pursuant to this provision.  Further, in responding to such requests, PECO Energy will produce records and personnel in the Commonwealth of Pennsylvania.

5. That PECO Energy Company does not waive its right to raise traditional discovery obligations to any requests under this provision including, but not limited to, relevance and privilege.  Furthermore, before responding to any requests under this provision, PECO Energy Company may require whatever protection it deems necessary to prohibit disclosure of proprietary or confidential information.

6. That the sale of power by AmerGen Company L.L.C. or AmerGen Vermont, L.L.C. to PECO Energy Company will benefit customers, will not violate any State law, will not provide AmerGen Company L.L.C. or AmerGen Vermont, L.L.C. with any unfair competitive advantage by virtue of its affiliation or association with PECO Energy Company and is in the public interest.

BY THE COMMISSSION,

James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:
October 13, 2000

ORDER ENTERED:


� Order entered on May 14, 1998 at Docket No. R-00973953.
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