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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is an Emergency Petition for Clarification and Enforcement of Commission Order entered March 20, 2000 (Petition) which was filed by Pennsylvania Department of Transportation (PennDOT) on November 29, 2000.  As noted, the Opinion and Order to which the Petition refers was issued on March 20, 2000, in the above-captioned proceeding.  



Reading, Blue Mountain and Northern Railroad (Railroad) filed an Answer to PennDOT’s Petition on November 30, 2000.  PennDOT filed a Letter-Response to the Railroad’s Answer on December 4, 2000.  


History of the Proceeding


On May 24, 1999, the Borough filed a Formal Complaint at the above-captioned docket number against the Railroad.  The Borough alleged that the condition of an at-grade railroad crossing situated on West Broad Street (Pennsylvania State Route 209) in the Borough was in such a deteriorated condition that the traffic in the westbound lane swerves either to the left or to the right to avoid significant depressions caused by the deterioration of the rubberized surface of the crossing. 



Answers to the Complaint were filed by the Pennsylvania Department of Transportation (PennDOT), the County of Schuylkill (County), and the Railroad.  At the close of an evidentiary hearing, the Recommended Decision of ALJ Herbert S. Cohen was issued on January 26, 2000.  In his Recommended Decision, the ALJ recommended, inter alia, that the entire cost for the reconstruction of the rail-highway crossing be placed on the Railroad.  Exceptions and Reply Exceptions to the Recommended Decision were filed.  



The Commission’s Opinion and Order disposing of the Exceptions herein was issued on March 20, 2000.  In that Order, we assessed the entire cost for the reconstruction of the rail-highway crossing on the Railroad.  A Petition for Recon​sideration of that Order filed by the Railroad was subsequently denied, per Order entered May 1, 2000.  The Railroad thereupon filed a Petition for Review with the Common​wealth Court.
  By Memorandum Opinion entered on November 17, 2000, the Commonwealth Court affirmed the Commission’s March 20, 2000 Opinion and Order herein.  



PennDOT’s Emergency Petition, and the Railroad’s Answer thereto, were thereafter filed as above noted.  


Discussion



According to our Regulation found at 52 Pa. Code §3.1 et seq. (Sec​tion 3.1), which deals with emergency relief, an emergency is defined as follows: “A situation which presents a clear and present danger to life or property or which is uncontested and requires action prior to the next scheduled public meeting.  [Emphasis added].  It is well settled that the proponent of a rule or order before the Commission has the burden of proof.  66 Pa. C.S. §332(a).



PennDOT raises two main concerns in its Petition.  Its first contention is that the Railroad is planning to replace the crossing in half widths and to join the rails at the center of the crossing rather than by welding rails outside of the travel lanes.  PennDOT also contends that a rail welded in the center of the crossing, as is here proposed, will result in a weak point in the rail and will necessitate regular, diligent maintenance by the Railroad.  PennDOT asserts that standard railroad industry practice in a crossing reconstruction indicates that the rail line should be joined by welds outside of the travel lanes.  (Petition, ¶¶12-15, 20-21).  PennDOT’s second contention is that the Railroad at this time does not plan to detour traffic away from the crossing, but rather desires to close a single lane of traffic as each panel is put in place at the crossing in violation of the Commission’s March 20, 2000 Order.



With regard to the issue of the Railroad’s proposed method of recon​structing the crossing, i.e., replacing the crossing in half widths and joining the rails at the center of the crossing, we do not find substantial record evidence to support the position that this method would result in an unsafe condition at the crossing.  Additionally, we find no record evidence to support the position that any portion of the installation will not be in accordance with standard industry practice.  The Railroad avers that the grade crossing components have been purchased from OMNI, a leading manufacturer of those components, and that a representative from the manufacturer will be on site during the installation to guide that process.  (Answer, ¶¶12-15, 19).



The second major issue raised by PennDOT was the issue of the detour necessitated by this project.  PennDOT complains that the Railroad has never submitted to it any detour plan, and that the current proposed rerouting of traffic was not planned in cooperation with it, as was directed in our March 20, 2000 Order.  We note that the Railroad has admitted that it intends to only close one lane of the highway at a time.  However, we also note that, because the Railroad is contemplating only a lane closure for the duration of this project, and not a full detour, the Railroad cannot at this time be said to be in violation of our previous Order.  We find that, on balance, the record does not support the position that any of the work contemplated by the Railroad, including the Railroad’s handling of the lane closure, will result in jeopardy to anyone, including members of the motoring public.  

Conclusion



Premised on our review of PennDOT’s Petition, in light of the record in this proceeding, we conclude that PennDOT has failed to satisfy the requisite criteria as to warrant a grant of its Petition for Emergency Relief; THEREFORE,



IT IS ORDERED:  That the Emergency Petition for Clarification and Enforcement of Commission Order which was filed by Pennsylvania Department of Transportation on November 29, 2000, relative to the Opinion and Order entered herein on March 20, 2000, is denied.  









BY THE COMMISSION,








James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  December 7, 2000

ORDER ENTERED:  December 7, 2000
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