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v.

Anso, Inc./Anderson Towing


OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is a Letter, which purports to be a Letter-Petition for Reconsideration (Letter-Petition) of a decision issued per Secretarial Letter dated September 6, 2000.  This Letter-Petition was filed by Anso, Inc./Anderson Towing (Respondent) on September 15, 2000.  On September 25, 2000, the Commission’s Bureau of Transportation and Safety (BTS) filed a Response to the Respondent’s Petition.  

History of the Proceeding



On July 27, 2000, the BTS instituted a Complaint against the Respondent.  The Complaint alleged that the Respondent transported property between points in the Commonwealth of Pennsylvania while not then holding a certificate of public convenience issued by the Commission.  



Specifically, the Complaint alleged that the Respondent, on July 10, 2000, utilized a Freightliner truck to transport an automobile for $55.00 compensation from Woods Pontiac/Chevrolet, Inc., in Plumville, Indiana County, to the Butler Auto Auction, Cranberry Township, Butler County.  In so doing, the Respondent violated the Public Utility Code, 66 Pa. C.S. §1101, in that the Respondent transported property for compensation without authorization to do so.  



The Respondent was duly notified that, if an Answer was filed which admitted or failed to deny the allegations in the Complaint, the BTS would request the Commission to enter an order imposing a civil penalty.



By Answer filed on August 15, 2000, the Respondent averred that it believed the transportation provided was not subject to the jurisdiction of this Commission.  Furthermore, should the Commission determine it had subject matter jurisdiction, the Respondent would then request a reduction in the amount of the fine.



By Secretarial Letter, issued on September 6, 2000, the Complaint was sustained.  The Respondent was directed to pay, within twenty (20) days of the date of issuance of the Secretarial Letter, the full monetary penalty of $500.00 for its violations of the Commission’s Rules and Regulations.  The Respondent was also directed to cease and desist from further violations of the Public Utility Code and the Commission’s Regulations.



The Respondent’s Letter-Petition, and the BTS’ Response thereto, were filed as above noted.  


Discussion



The Public Utility Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g) of the Public Utility Code (Code), 66 Pa. C.S. §703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regula​tions, 52 Pa. Code §5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following a final decision were addressed in Duick v. PG&W, 56 Pa. PUC 553 (1982) (Duick).  



Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  (Duick, p. 558).  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, in whole or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considered which appear to have been overlooked or not addressed by us.  (Duick, p. 559).  The standards for rehearing, reconsideration, revision, or rescission were further elucidated in AT&T v. Pa. PUC, 568 A.2d 1362 (Pa. Cmwlth Ct. 1990), further elucidated the standards for rehearing, reconsideration, revision, or rescission.  



In its Letter-Petition, the Respondent avers that the Commission’s Secretarial Letter sustaining the BTS’ Complaint was improper and incorrect because the Respondent’s Answer specifically denied that the Public Utility Code was violated.  The Respondent avers further that the transportation it provided was not subject to the jurisdiction of the Commission.  The Respondent asserts that its argument regarding mitigation of the proposed fine was to be considered only if the Commission ultimately determined that it had subject matter jurisdiction.  The Respondent argues that the BTS’ Complaint should have been assigned to the Commission’s Office of Administrative Law Judge for hearing.



We note that Section 5.61(b) of our Regulations, 52 Pa. Code §5.61(b), provides that:  

The answer to a complaint shall set forth, in paragraphs numbered to correspond with the complaint, the facts upon which the respondent relies.  Answers shall be in writing, and so drawn as fully and completely to advise the parties and the Commission as to the nature of the defense.  They shall admit or deny specifically and in detail a material allegation of the pleading answered, and state clearly and concisely the facts and matters of law relied upon.



In connection with this proceeding, we note that the Commission provided the Respondent with the opportunity of filing an Answer, which was to articulate specific defenses to the BTS’ Complaint.  We note further that the Respondent has admitted that it transported an automobile to an auto auction, for compensation, without benefit of a certificate of public convenience.  However, the Respondent then asserted that the transportation it provided was not subject to the Commission’s jurisdiction.  



On review of the Respondent’s Letter-Petition, we find that there appears to be an uncertainty regarding this Commission’s jurisdiction.  While we do not believe that this issue was raised with sufficient specificity to satisfy pleading requirements, see 52 Pa. Code §§5.61, 5.101, we will, in this limited instance, grant the Respondent’s Letter-Petition and refer this matter to the Office of Administrative Law Judge for further proceedings, as deemed appropriate; THEREFORE,



IT IS ORDERED: 



1.  That the Letter filed by Anso, Inc./Anderson Towing on September 15, 2000, which is construed to be a Petition for Reconsideration of the decision issued per Secretarial Letter dated September 6, 2000, is granted.  



2.
That this matter is referred to the Office of Administrative Law Judge for further proceedings as deemed appropriate.









BY THE COMMISSION,








James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  November 9, 2000

ORDER ENTERED:  December 13, 2000
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