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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed on August 15, 2000, by Marie Jurena (Complainant) to the Initial Decision from the Bench of Administrative Law Judge (ALJ) Morris J. Solomon issued on July 27, 2000.  Reply Exceptions were filed by Bell Atlantic-Pennsylvania, Inc. (Respondent) on August 30, 2000.

History of the Proceeding



The Complainant filed a formal Complaint against the Respondent on June 5, 2000.  The Complaint alleged that the Respondent violated her privacy rights by printing her unlisted telephone number on checks sent to the Respondent as payment for services provided.  As a result, the Complainant’s bank became aware of her unlisted telephone number.  The Complaint sought to enjoin the Respondent from violating her privacy rights and from double-billing her account.



The Respondent filed an Answer to the Complaint and a Motion (Motion) that was served upon the Complainant on June 26, 2000.  The gravamen of the Respon​dent’s Motion was that this matter was fully litigated by the Commission previously in the proceeding at Docket No. F‑00434484.  The Complainant filed a timely response to the Motion.  

The ALJ issued an Initial Decision after consideration of the filings herein.  In the Initial Decision, the ALJ granted the Respondent’s Motion and recommended that future Complaints from the Complainant regarding the issues discussed in this proceeding should not be entertained.  Similarly, the ALJ recommended that the Com​mission reject any future Complaints filed by the Complainant regarding the issue of errors in her telephone bills for all periods prior to November 19, 1999.
  

The ALJ stated that this action was necessary to prevent the Complainant from repeatedly filing the same Complaint with the Commission until she receives the result she considers acceptable.  On August 15, 2000, the Complainant filed Exceptions to the Initial Decision.  The Respondent filed Reply Exceptions on August 30, 2000.

Discussion



The Complainant has listed twelve (12) Exceptions to the Initial Decision issued on July 27, 2000.  We note that six (6) of these Exceptions are not in strict conformity with Section 5.533(b) of our Regulations.  52 Pa. Code §5.533(b).  This section provides that:

Each exception shall be numbered and shall identify the finding of fact or conclusion of law to which exception is taken and cite relevant parts of the decision.  Supporting reasons for the exceptions shall follow each specific exception.  [Emphasis Added.]



Several of the Complainant’s Exceptions fail to cite to the relevant part of the Initial Decision to which they are taken.  Additionally, the Complainant disregards the portion of the Regulations that requires a description of the supporting reasons for the Exceptions.  For example, Exception No. 4 merely alleges that the Complainant is being held to a higher standard because she is appearing pro se in this proceeding.  She does not offer any evidence supporting this claim, nor does she cite to any portion of the ALJ’s decision that demonstrates or corroborates this allegation.

We are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217,1222 (Pa. Cmwlth. 1984)).  Any Exception or argument not specifically addressed shall be deemed to have been duly considered and denied without further discussion.



We note that the Complainant is appearing pro se in this proceeding.  Therefore, we will accord the Complainant every consideration and will entertain her Exceptions where appropriate.  We begin with Exception No. 1 which states that the formal Complaint was filed by the Complainant on June 3, 2000, and not on June 5, 2000, as indicated by the ALJ in his Initial Decision.  

As noted by the Respondent in its Exceptions, the date used by the ALJ in the Initial Decision is correct.  While the Complainant may have mailed her Complaint on June 3, 2000, it was not received by the Commission until June 5, 2000.  It is the date on which the Complaint is actually received by the Commission that is considered the date of filing.  (R.Exc., p. 2).  Therefore, Exception No. 1 is denied.



In Exception No. 2, the Complainant contends that the Respondent filed an untimely Answer to the Complaint.  The Respondent received service of the Formal Complaint on June 6, 2000.  Section 5.61(a) of our Regulations, 52 Pa. Code §5.61(a), provides that an Answer to a Formal Complaint must be filed within twenty (20) days of the date on which the Formal Complaint is served.  The Respondent filed its Answer on June 26, 2000, exactly twenty (20) days after receiving service of the Formal Complaint.  Accordingly, Exception No. 2 is denied.



In Exception No. 3, the Complainant argues that the Respondent’s Motion was not timely filed, and that recognition of the Respondent’s Answer by the ALJ is an abuse of discretion and a violation of the Complainant’s due process rights.  Sec​tion 5.61(a) of our Regulations, 52 Pa. Code §5.61(a), provides not only for Answers to Formal Complaints, but also to any preliminary motions concerning the Complaint. As noted previously, according to Section 5.61(a) the Respondent had twenty (20) days from the date on which the Formal Complaint was served to file an Answer or a preliminary motion.  Since the Complaint was served on the Respondent on June 6, 2000, the Motion was timely filed on June 26, 2000.



The Complainant also asserts in her Exception No. 3, that the ALJ should have ruled on the Formal Complaint before ruling on the Respondent’s Motion.  We disagree.  Section 5.103(d)(3) of our Regulations states that:

If a motion involves a question of jurisdiction, the establish​ment of a prima facie case or standing, the presiding officer may render a final determination with regard to a motion prior to the termination of hearings by issuing an initial or recommended decision. [Emphasis Added]  52 Pa. Code 5.103(d)(3).



In the instant case, the ALJ was correct in first addressing the Respondent’s Motion in his Initial Decision.  Based on his review and analysis of the record, the ALJ determined that the issues raised by the Complainant in this proceeding had already been duly considered and decided by the Commission in connection with the proceeding at Docket No. F-00434484.  Since the Complainant has offered no compelling reason for the Commission to revisit these issues, we find that the ALJ properly granted the Respondent’s Motion.



The Complainant alleges that recognition of the Respondent’s Answer by the ALJ is an abuse of discretion and a violation of the Complainant’s due process rights.  We have previously concluded, as discussed above, that the Respondent’s Answer was timely filed according to Commission Regulations.  Given that the Answer was timely filed, it was not an abuse of discretion, or an error of law by the ALJ, to recognize and address the Respondent’s Answer in his Initial Decision.  We also fail to see how the consideration of a timely filed Answer could be a violation of the Complainant’s due process rights. 


The fundamental requirement of due process is an opportunity to be heard at a meaningful time and in a meaningful manner.  (Montefiore Hospital Association of Western Pennsylvania v. Pa. Public Utility Commission, 421 A.2d 481 (Pa. Cmwlth. 1980)). We believe that the record plainly demonstrates that the procedure instituted by the Commission to handle Complaints adequately ensures that each Complainant receives ample opportunity to be heard, and guarantees that each Complaint is reviewed in a meaningful and timely manner.  

In this instance, the Complainant filed her Formal Complaint with the Commission and was afforded the opportunity to reply to the Respondent’s Answer and Motion.  The ALJ then issued an Initial Decision based upon his consideration of the Complaint, the Answer and the Motion. By filing the Complaint and by replying to the Respondent’s pleadings, the Complainant was exercising her due process rights.  As noted previously, due process merely protects an individual’s right to be heard, it does not guarantee to that individual the result that is sought.  Therefore, Exception No. 3 is denied.

Exception No. 5 asserts that the Commission misled the Complainant by suggesting that she file a complaint with the Court of Common Pleas regarding the damages she sought in her Complaint.  The Complainant alleges that since it is the Commonwealth Court that has jurisdiction over appeals from final Commission orders, the Commission’s “misleading” advice has caused her additional damages.  The Com​plainant has attached as Exhibit H, a portion of the form potential Complainants fill out when filing a Formal Complaint with the Commission.  The section that she claims is misleading reads as follows:

If you want a refund for an over-billing or a ruling on the quality of service your company provides, you should file a formal complaint with the Commission.  If you want money for injuries or damages to your property, you should file your complaint with your local district justice or the local court of common pleas.  [Emphasis in original].

A careful reading of the foregoing instructions reveals that a consumer is directed to file with the local court of common pleas only when making an original complaint for injuries or damages.
  While we sympathize with the Complainant for the added expense of incorrectly filing with the Allegheny County Court of Common Pleas, once again we must decline to address the issue of damages because it is outside the scope of the jurisdiction of the Commission.  See Allegheny County Port Authority v. PA PUC, 237 A.2d 602 (1967) which held that:

The PUC, as a creature of statute, has only those powers which are expressly conferred upon it by the legislature... PUC’s remedial and enforcement powers do not include the power to award damages...



As a result, Exception No. 5 must be denied.



In Exception No. 11, the Complainant contends that she has the constitutional right to seek redress for grievances and is entitled to due process under the laws of the Commonwealth.  This Exception also claims that it is an abuse of discretion to use sanctions against the Complainant.
  

On review of the record, we believe that the Complainant has been afforded every opportunity to seek redress for her grievances on these particular issues.  As noted by the Respondent in its Reply Exceptions, the Complainant filed a prior Complaint that raised exactly the same issues as discussed in this Complaint.  The prior Complaint was the subject of two (2) days of hearings before an ALJ.  

The ALJ then issued an Initial Decision that contained Findings of Fact, Conclusions of Law and an extensive discussion that detailed supporting reasons for his decision.  The Complainant then filed Exceptions to the Initial Decision.  We considered those Exceptions and issued a Final Opinion and Order on November 9, 2000, at Docket No. F‑00434484.  (R.Exc., pp. 4-5).



We note that Exception No. 11 also implies that because the ALJ and the Commission agreed with the Respondent and not with the Complainant, this constituted a violation of her due process rights.  We do not agree.  As stated previously, the funda​mental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.  (Montefiore Hospital Association of Western Pennsyl​vania v. Pa. Public Utility Commission, supra.  Due process does not guarantee a Complainant the result sought, it merely protects an individual’s right to be heard.  



Additionally, we do not agree with the Complainant’s claim that the ALJ’s use of sanctions in this case constituted an abuse of discretion.  An abuse of discretion by an administrative agency has been defined as a constitutional violation, an error of law or findings of fact that do not have substantial supporting evidence.  (Newcomer Trucking, Inc. v. PA PUC, 531 A.2d 85 (Pa Cmwlth. 1987)).


In the instant case, the ALJ felt it necessary to prohibit the Complainant from filing yet another Complaint based on issues that have already been litigated.  As a result, it was recommended that the Secretary of the Commission be directed to decline for filing any future Complaints regarding the issues discussed in Docket Nos. F‑00434484 and C-00003736.  We conclude that the ALJ’s recommended directive did not violate any of the Complainant’s constitutional rights, since she was afforded more than adequate due process rights in both this proceeding and the previous one at Docket No. F‑00434484.  

Furthermore, we do not find the ALJ’s recommended directive to constitute an error of law since it is within the discretion of the ALJ to deny a Complaint that is not consistent with the public interest.
  We also find that the record provides more than ample evidence that would lead a reasonable person to conclude that the Complainant will continue filing Complaints against the Respondent until she receives the result she desires.  For these reasons, Exception No. 11 is denied.



In Exception No. 12, the Complainant argues that the Respondent failed to file Reply Exceptions to the Complainant’s Exceptions filed on August 9, 1999.  As a result, the Complainant is of the opinion that the Secretary should have accepted and considered these Exceptions.   

The Respondent rejoins that these Exceptions were filed in connection with the prior Complaint and were duly considered by the Commission in the final Opinion and Order entered on November 9, 1999, at Docket No. F‑00434484.  The Respondent also notes that the Complainant did not seek timely reconsideration, or appeal, of that final Order in the prior proceeding.  Accordingly, the Respondent posits that the Complainant should not be permitted to do so through this proceeding.  (R.Exc., p. 5).  We agree.  



Section 5.572 of our Regulations, 52 Pa Code §5.572, states that Petitions for Reconsideration must be filed within 15 days of the Commission Order becoming final.  The final Order from the prior proceeding was entered on November 9, 1999.  In order to comply with the Regulations, the Complainant should have filed a petition for recon​sideration within 15 days of that date.  This action was not taken within the specified time limitations.  As a result, the final Order stands and the Complainant cannot seek reconsideration of that Order through a different proceeding.  Accordingly, Exception No. 12 is denied.

Conclusion



We conclude that the Complainant has failed to demonstrate any material fact or evidence that would necessitate the reversal of the ALJ’s Initial Decision in this matter.  We further conclude that the Complainant’s Exceptions are not meritorious.  Accordingly, they are denied; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Marie Jurena filed on August 15, 2000, to the Initial Decision of Administrative Law Judge Morris J. Solomon, are denied.



2.
That the Initial Decision of Administrative Law Judge Morris J. Solomon is adopted to the extent that it is consistent with this Opinion and Order.



3.
That the Complaint of Marie Jurena v. Bell Atlantic-Pennsylvania, Inc., docketed at C-00003736, is, hereby, dismissed with prejudice.



4.
That the Commission’s Secretary shall not accept for filing any further Complaint by Marie Jurena against Bell Atlantic-Pennsylvania, Inc. concerning the annotation of her checks with her unlisted telephone number as an alleged violation of a right of privacy or concerning errors in her bills for telephone service for all periods prior to November 19, 1999 (the date of entry of the final Commission Opinion and Order in her previous case, at Docket No. F-00434484).



5.
That this record shall be marked closed.








BY THE COMMISSION




  



James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 20, 2000

ORDER ENTERED:  December 22, 2000

� 	We take official notice that the Company’s name has been changed to Verizon Pennsylvania Inc., effective August 1, 2000.


� 	This is the date of entry of the final Commission Opinion and Order in the previous case, at Docket No. F-00434484, which also dealt with alleged over-billing for telephone service.


	�	Additionally, Section 5.103(b) states that:





		A motion may be made in writing at any time...  52 Pa Code §5.103(b).


	�	Additionally, Section 763 of the Judicial Code governs direct appeals from government agencies.  This section provides that, as a general rule, the Commonwealth Court shall have exclusive jurisdiction of appeals from final orders of government agencies.  It should also be noted that Section 763(a)(1) specifically mentions the Pennsylvania Public Utility Commission as one of the government agencies that would fall under the jurisdiction of the Commonwealth Court.


	�	The Complainant never specifically explained what actions she perceives to be sanctions in this instance.  Nonetheless, we will address this Exception under the assumption that the sanction she is referring to is the ALJ’s recommendation that the Commission’s Secretary not accept for filing any further Complaints by Ms. Jurena against Bell Atlantic-Pennsylvania, Inc. regarding the relevant issues in this proceeding and those in Docket No. F-00434484.  (I.D., p. 6).


	�	Section 5.21(d) of the Regulations states that:





		The filing of a Formal Complaint entitles a Complainant to a formal hearing before the Commission except that the Commission may dismiss any Complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  (52 Pa Code §5.21(d)).
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