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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of the PPL Electric Utilities Corporation (PPL) filed on October 30, 2000, to the Recommended Decision of Administrative Law Judge (ALJ) Louis G. Cocheres, which was issued on October 13, 2000, in the above-captioned proceeding.  On November 7, 2000, the Office of Consumer Advocate (OCA) and PP&L Industrial Customer Alliance (PPLICA) filed Reply Exceptions.

History of the Proceeding

On December 1, 1999, PPL filed with the Pennsylvania Public Utility Commission (Commission) its 1999 Competitive Transition Charge (CTC) reconciliation filing.  This filing set forth:  (1) PPL’s CTC over/under collection for the twelve-month period ended December 31, 1999; (2) an adjustment for uncollectible accounts expense associated with PPL’s 1999 Intangible Transition Charge (ITC) reconciliation filing; and (3) a net adjustment for a regulatory asset arising out of PPL’s retail access pilot program and a regulatory liability arising out of the appeal of PPL’s 1995 base rate proceeding.

On December 16, 1999, the Commission accepted PPL’s 1999 CTC reconciliation, subject to public hearing pursuant to 66 Pa. C.S. §1307(e); directed PPL to file updated information reflecting actual CTC over/under collections through November 30, 1999;
 and authorized PPL to file a tariff supplement implementing revised CTC rates to be effective January 1, 2000.  (Re:  Competitive Transition Charge Recon​ciliation Filing For the Year Ended December 31, 1999, Docket No. R‑00973954/ M‑FACE9908 (Secretarial Letter December 16, 1999)).  PPL complied with these requirements and new CTC rates became effective for service rendered on and after January 1, 2000.  The matter was thereafter assigned to ALJ Cocheres for hearing and issuance of a Recommended Decision.

The OCA filed a Notice of Intervention and Statement of Position.  PPLICA and the Mid-Atlantic Power Suppliers Association (MAPSA) filed Petitions to Intervene.  Eric Epstein, a PPL customer, appeared at the first hearing and was permitted to intervene.  The Commission’s Office of Trial Staff (OTS) also participated in this proceeding.

On April 5, 2000, PPL served the direct testimony of its witnesses.  On April 24, 2000, the OCA served the direct testimony of its witness.  The Parties advised the ALJ that they had agreed to admit the pre-filed testimony and certain interrogatory responses by stipulation without the need for formal hearings.  On May 4, 2000, a Conference was held at which the ALJ agreed to this Stipulation and admitted the pre-filed testimony and certain interrogatory responses (OCA Exh. 2) into the record.  PPL, the OCA, PPLICA, and Mr. Epstein submitted Briefs on May 24, 2000.  No reply briefs were filed.



As noted above, Exceptions to the Recommended Decision were filed by PPL on October 30, 2000.  On November 7, 2000, the OCA and PPLICA filed Reply Exceptions.

Discussion



ALJ Cocheres made eight (8) Findings of Fact and reached thirteen (13) Conclusions of Law.  Additionally, we note that ALJ Cocheres made findings throughout his Recommended Decision which we incorporate herein by reference, unless modified or reversed, either expressly, or by necessary implication, by this Opinion and Order.



We further note that any issue or exception not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention raised by the parties.  (Consolidated Rail Corporation v. Pennsylvania Public Utility Commis​sion, 625 A.2d 741 (Pa. Cmwlth. 1993); see generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 86 Pa. 410, 485 A.2d 1217, 1222 (1984)).  



The ALJ concluded that there is only one issue in this proceeding.  The question is whether PPL should be permitted to add $1,266,587 annually to its CTC for the next ten (10) years to recover the net amount of the regulatory asset which resulted from the implementation of the Retail Access Pilot Program.
  After reviewing the Briefs, the witnesses’ statements and exhibits, the various settlements and Commission Orders from the pilot program, and PPL’s restructuring case and Chapter 28 of the Public Utility Code (66 Pa. C.S. §2801 et seq.), the ALJ concluded that PPL should not be permitted to recover any amount associated with the pilot program.  The ALJ recommended that the 1999 claim for $1,266,587, which is included in current rates, be refunded with interest in the 2000 CTC reconciliation filing.  (R.D., p. 12).  

Exceptions



In its first Exception, PPL argues that the ALJ erroneously concluded that PPL could have claimed recovery of its pilot program regulatory asset in its electric 

restructuring proceeding.  Specifically, PPL argues that the ALJ found that PPL had accepted a stranded cost allowance of $2.97 billion in that proceeding, and that this allowance included compensation for any pilot program regulatory asset claim, and that PPL, therefore, is barred from seeking any further recovery in this proceeding.  PPL submits that the ALJ relied primarily on the following language from the Restructuring Settlement:

Under the terms of this Settlement, PP&L shall be permitted to recover $2.97 billion for transition and stranded costs through a CTC and/or an ITC as set forth in Appendices A, B and K and paragraphs A.5, B.1, B.2, B.3 and G.7.  This total authorized recovery of $2.97 billion constitutes full and final satisfaction of all transition and stranded costs that PP&L claimed or could have claimed before the Commission pursuant to Section 2808 of the Electric Competition Act.

(Joint Petition for Full Settlement of PP&L, Inc.’s Restructuring Plan and Related Court Proceedings, Docket No. R-00973954, dated August 12, 1998, p. 10).



PPL further argues that the Recommended Decision should be rejected because the ALJ incorrectly concluded that PPL’s regulatory asset claim is a stranded cost claim under Section 2808 of the Electricity Generation Customer Choice and Competition Act (Act).  PPL submits that the pilot program regulatory asset claimed is not a "stranded or transition cost" since that term is defined in the Act as the difference between the regulated cost-of-service value of utility generating assets and the value of those assets in a competitive market.
  PPL maintains that its regulatory asset 

claim does not meet this definition.  PPL’s claim in this proceeding is for a Commission-approved regulatory asset equal to the difference between the Commission's required retail access pilot program credit and the market price of capacity and energy.  PPL asserts that the pilot program credit is not cost-of-service based; it is comprised of a market price plus an incentive credit (CPC) to encourage shopping.  PPL submits that its regulatory asset claim is not based on the difference between regulated cost-of-service and market value and is simply not a stranded cost.



PPL notes that the provision relied on by the ALJ refers to claims for stranded costs under Section 2808 of the Act.  PPL maintains that its claim for recovery of the regulatory asset arises under Section 2806, relating to pilot programs, not Section 2808 of the Act, which authorizes a CTC to recover stranded costs.  PPL avers that its claim for a pre-1999 regulatory asset created under Section 2806 is not a claim for stranded cost recovery under Section 2808 of the Act.  (PPL Exc. pp. 3-9).



Furthermore, PPL argues that it could not have reasonably claimed recovery of the Pilot Program asset in its Electric Restructuring proceeding because the Final Pilot Order specifically stated that PPL was to present its regulatory asset claim after the end of the pilot program.  PPL submits that the Pilot Program ended in January 1999, long after the conclusion of PPL's electric restructuring proceeding in August 1998.  (PPL Exc., pp. 10-13). 



Both the OCA and PPLICA in their Reply Exceptions, assert that the ALJ correctly concluded that PPL’s regulatory asset claim is barred by its restructuring settlement.  Both the OCA and PPLICA maintain that PPL’s regulatory asset associated with the Pilot Program is a stranded or transition cost under Section 2808 of the Act.  The OCA argues that PPL’s attempt to suggest that these costs fall only under Section 2806 and not Section 2808 of the Act must fail.  The OCA and PPLICA rejoin that PPL’s simultaneous claim that it should be allowed to recover pilot program implementation costs as part of its CTC also should be rejected.  The OCA and PPLICA submit that the ALJ’s decision should be adopted.  (OCA R.Exc., pp. 4-7; PPLICA R.Exc., pp.3-5).



Furthermore, the OCA and PPLICA, in their Reply Exceptions, contend that the ALJ correctly concluded that PPL could have claimed this regulatory asset during its restructuring case or the settlement process.  PPL’s restructuring settlement process occurred almost a year after the Commission’s Pilot Program Order, and the Re​structuring Settlement increased PPL’s stranded cost above the amount allowed by the Commission in the restructuring litigation Order.  PPLICA argues that the Restructuring Settlement stranded cost recovery, however, represented full and final satisfaction of all stranded costs claims and bars any additional stranded cost claims.  (R.B., p. 5).  



The OCA counters that PPL can not now claim that it could not have identified this claim in either its restructuring proceeding or the settlement process when PPL knew of the creation of this asset from the time of the Commission’s Order in August of 1997.  The OCA contends that by signing the Restructuring Settlement, PPL extin​guished any argument that it might have had that it was entitled to a regulatory asset.  Therefore, PPLICA argues that PPL must adhere to the Settlement that it negotiated with PPLICA and other Parties regarding this issue.  PPLICA submits that the intention of the Parties to the settlement was to definitively resolve all issues related to PPL’s stranded cost recovery.  PPLICA maintains that PPL’s new stranded cost claim is inconsistent with and unauthorized by PPL’s CTC Reconciliation Rider.  (OCA R.Exc., pp. 7-10; PPLICA R.Exc., pp. 5-7).



In its second Exception, PPL contends that the ALJ erred in concluding that the calculation of its regulatory asset is moot.  PPL argues that upon having concluded that PPL’s pilot program regulatory asset claim is barred by the terms of the Settlement of its electric restructuring (R.D., p. 11), the ALJ should have resolved the dispute among the Parties regarding calculation of its claim.  PPL argues that its calculation of a net regulatory asset of $12,665,873 is correct and should be approved.  (PPL Exc., p. 13).



In their Reply Exceptions, both the OCA and PPLICA argue that PPL’s calculation of the regulatory asset is not in accordance with the Commission’s Pilot Program Order.  (PPL Pilot Implementation Order, Docket No. P-00971183, Order entered August 29, 1997).  The OCA and PPLICA assert that when properly calculated, PPL actually has a regulatory liability of between $7.7 million and $9 million.  It is the OCA’s position that the Restructuring Settlement fully and finally resolved these matters, and the OCA does not request a return of the regulatory liability from the Pilot Program.  PPLICA contends that if there is to be any adjustment to PPL’s yearly CTC revenue recovery, these revenues should decrease to refund the liability to PPL’s ratepayers.  (OCA R.Exc., pp. 11-13; PPLICA R.Exc., p. 7).

Disposition



The crux of the issue before us is whether or not PPL should be permitted to add $1,266,587 annually to its CTC for the next ten (10) years in order to recover the net amount of the claimed regulatory asset which resulted from the implementation of the Retail Access Pilot Program.  



Based on our review of the record evidence, we find that PPL had ample opportunity to request recovery of Pilot Program implementation costs as part of the Restructuring Settlement, but did no do so.  Therefore, PPL forfeited its right to claim these costs at this time, as indicated by the language from the Restructuring Settlement:  

...This total authorized recovery of $2.97 billion constitutes full and final satisfaction of all transition and stranded costs that PP&L claimed or could have claimed before the Commission pursuant to Section 2808 of the Electric Competition Act.

(Joint Petition for Full Settlement of PP&L, Inc.’s Restructuring Plan and Related Court Proceedings, Docket No. R-00973954, dated August 12, 1998, p. 10).



Our review of the record indicates that PPL could have claimed its Pilot Program regulatory costs in its Restructuring Settlement.  PPL’s stranded cost recovery was determined by the voluntary settlement executed in August 1998, a year after the Pilot Implementation Order.  At the time of the Settlement, PPL chose not to make a claim for stranded cost associated with its Pilot Program.  We conclude that PPL’s Settlement position connotes a recognition that the Pilot Program costs were a “regulatory asset” which could have been claimed pursuant to Section 2808 of the Act in its re​structuring case.  Consequently, we conclude that the record undermines PPL argument that the Pilot Program costs were not within the scope of Section 2808 of the Act.



The record does not support PPL’s argument that the Pilot Program regulatory asset does not meet the definition of stranded or transition costs contained in the Act.  The fact that this is a stranded or transition cost recoverable under Section 2808 of the Act, is evident under PPL’s own claim in this case as well as from the Commis​sion’s Pilot Order.  PPL simultaneously claimed these costs as part of its CTC charge under Section 2808 of the Act.  We note that CTC is defined in the Act as follows:

A nonbypassable charge applied to the bill of every customer accessing the transmission or distribution network which (charge) is designed to recover an electric utility’s transition or stranded costs as determined by the commission under sections 2804 and 2808....

66 Pa. C.S. §2803.  

The CTC by definition is designed to recover a company’s transition or stranded costs.  Consequently, if the Pilot Program implementation costs are not stranded or transition costs, PPL cannot not recover them through the CTC.  Additionally, we find that PPL’s argument that the ALJ should have resolved the dispute among the Parties regarding calculation of its claim to be moot because, as noted above, we have disallowed the claim in this proceeding.  



Upon our careful review of the recommendation of the ALJ and the positions of the Parties, we find that the ALJ properly interpreted the language of the Settlement as barring PPL from claiming the $12,665,873 ($1,266,587 annually) Pilot Program costs as a transition or stranded cost.  We also find that there is no merit to PPL’s attempt to incorporate the aforementioned claim within the existing CTC.  Accordingly, the 1999 claim of $1,266,587 for Pilot Program costs is disallowed.  It necessarily follows that the 1999 claim of $1,266,587, which is included in current rates, must be refunded with interest in the 2000 CTC reconciliation filing.

Conclusion


Consistent with the foregoing discussion, we conclude that the Exceptions of PPL are not meritorious and they are denied.  The Recommended Decision of ALJ Cocheres is adopted to the extent that it is consistent with this Opinion and Order; THEREFORE, 



IT IS ORDERED:



1.
That the Exceptions of PPL Electric Utilities Corporation are denied.



2.
That the Recommended Decision of Administrative Law Judge Louis G. Cocheres, is adopted to the extent that it is consistent with this Opinion and Order.



3.
That the PPL Electric Utilities Corporation 1999 claim for $1,266,587, which is included in the current PPL Competitive Transition Charge, is disallowed.



4.
That the PPL Electric Utilities Corporation 1999 claim for $1,266,587, which is included in the current PPL Competitive Transition Charge, shall be refunded with interest as part of the 2000 Competitive Transition Charge reconciliation filing.



5.
That acceptance of part of the 1999 PPL Electric Utilities Corpora​tion Competitive Transition Charge Reconciliation Statement is expressly subject to such further review and revision, as may be found necessary as the result of a subsequent Commission audit, pursuant to Section 1307(d) of the Public Utility Code, 66 Pa. C.S. §1307(d), or of some other proceeding.



6.
That acceptance of part of the 1999 PPL Electric Utilities Corpora​tion Competitive Transition Charge Reconciliation Statement shall not constitute approval of either the accuracy of the reported figures or the reasonableness of the underlying transactions.









BY THE COMMISSION,









James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  December 20, 2000

ORDER ENTERED:  December 20, 2000




	�	Only the regulatory asset issue is contested in this proceeding.


	� 	PPL’s December 1, 1999, filing contained actual information through October 31, 1999, and estimated data for November and December, 1999.  On December 15, 1999, PPL filed updated information reflecting actual information through November.


	5	PPL claimed in its CTC filing that the total regulatory asset created by the implementation of the Pilot Program was $15,093,031.  PPL further offset this claim by $2,427,458, which was a regulatory liability arising from its last base rate case.  The difference between the two (2) numbers is $12,665,873 which was spread evenly over a ten (10) year period.


�	Specifically, stranded or transition costs are defined as:  “An electric utility’s known and measurable net electric generation-related costs, determined on a net present value basis over the life of the asset or liability as part of its restructuring plan, which traditionally would be recoverable under a regulated environment but which may not be recoverable in a competitive electric generation market. . . 66 Pa.C.S. §2803.
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