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OPINION AND ORDER

BY THE COMMISSION:  



Before the Commission for consideration and disposition are the Exceptions of Roberta J. McDowell (Complainant), filed June 12, 2000, to the Initial Decision of Administrative Law Judge (ALJ) Robert P. Meehan issued on May 24, 2000, relative to the above-captioned proceeding.  On June 26, 2000, the United Telephone Company of Pennsylvania (United) filed Reply Exceptions.  

Brief History of the Proceeding

On January 21, 2000, the Complainant filed a Formal Complaint against The United Telephone Company of Pennsylvania (United), alleging that her local calling area is inadequate, and requesting that United be required to include the City of Butler as part of her local calling area.  United filed its Answer on February 14, 2000.



A telephonic hearing was held on February 23, 2000, before ALJ Meehan.  The Complainant appeared pro se. United was represented by counsel.  The Complainant testified in support of her Complaint and did not present any additional witnesses or submit any exhibits.  United presented one (1) witness and submitted one (1) exhibit, which was admitted into the record.  



In his Initial Decision, ALJ Meehan recommended dismissal of the Complaint for failure of the Complainant to sustain her burden of proof.  As noted, on June 12, 2000, the Complainant filed Letter-Exceptions to the ALJ’s Initial Decision.  On June 26, 2000, United filed Reply Exceptions.

Discussion



Prior to arriving at his recommended resolution of the issues presented in this proceeding, ALJ Meehan made twenty-two (22) Findings of Fact (I.D., pp. 2-4), and reached four (4) Conclusions of Law (I.D., p. 6), which we shall adopt and incorporate herein by reference, unless expressly or by necessary implication, the ALJ’s Findings of Fact and Conclusions of Law are reversed or modified by this Opinion and Order.



The ALJ reasoned that while the Complainant testified that she must incur toll charges for calls to medical care providers and the hospital in the City of Butler, that testimony was insufficient to establish that United is responsible or accountable for the Complainant’s incurrence of such toll charges.  The ALJ also concluded that the Com​plainant failed to establish that the existing local calling area of The United Eau Claire Exchange, together with United’s Optional Calling Plan
 (OCP), is inadequate to meet the daily calling needs of a majority of United’s telephone customers in that exchange.



In her Letter-Exceptions, the Complainant does not specifically object to the recommendations made by the ALJ in the Initial Decision.  Rather, the Complainant maintains that she submitted three (3) documents prior to the hearing and that as a non-attorney she was unaware that she was required to present the documents as exhibits during the hearing.  The Complainant claims that the first document was a copy of the Butler Countywide Telephone Book.  According to the Complainant, this exhibit demon​strates that there are no medical care providers in the Butler area and that there are no available 800 numbers to contact the medical providers.  



The Complainant also refers to a second document, which she characterizes as Exhibit B.  The Complainant maintains that Exhibit B is a template petition form from the State of Ohio for signatures to request toll free telephone service.  The Complainant maintains that she did not have ample time to gather signatures for the petition.  The Complainant further argues that Exhibit C was a petition containing 101 signatures of persons who call Butler three (3) or more times monthly.  The Complainant urges the Commission to consider these matters before reaching its final decision.



We note that the Complainant is proceeding pro se in this matter.  For this reason, we waive any procedural defects of the Complainant’s pleading.  Because the Complainant requests that the Commission consider information not in the record evidence, we shall construe the Complainant’s Letter-Exceptions as a request to reopen the record for the purpose of taking additional evidence consistent with Section 5.57(b) of our Regulations.  (52 Pa. Code §5.571(b)).



At the outset, we note that the Complainant failed to include copies of her Exhibit A and C with her request.  Although the Complainant claims that copies of these documents were sent prior to the hearing, it was incumbent upon her to include copies of any purported additional evidence with her request.  We note further that the Com​plainant has not alleged that a material change of fact or law has occurred since the conclusion of the hearing.  As such, we find no basis or good cause upon which to reopen the record for the purpose of taking additional evidence. 

Assuming arguendo that the record was reopened to admit the Complainant’s exhibits, this additional evidence would not constitute sufficient evidence
 to establish the Complainant’s request for Extended Area Service (EAS) under our regulations.  The Commission’s Regulations governing EAS are found in 52 Pa. Code 63.71-63.77.  The criteria applied in evaluating a request for EAS is found in Section 63.77, 52 Pa. Code 63.77, which states as follows:

The Commission will consider the following criteria in evaluating EAS complaints:

(1) The amount of toll charges traffic between the two exchanges.


(2) The cost to the utility of implementing extended area service.


(3) The potential increase in local exchange service charge due to implementation of EAS versus the current cost to sub​scribers for interexchange toll calls.

(4) The demography and the proximity of the exchanges as indicating community of interest.

(5) The availability of alternatives to EAS.


(6) The economic effect on the community if the local service area is not extended.

In our view, the ALJ applied the requisite criteria established in Section 63.77 in making his recommendation.  The ALJ properly pointed out that the Complainant merely stated her preference to have toll free service to Butler and that she failed to establish that the existing local calling area of the Eau Claire exchange does not adequately serve the calling needs of the majority of United customers in that area.  Furthermore, the record evidence also indicates that United offers OCP as an alternative to EAS.  We agree with the ALJ that there is no indication in the record that the existing local calling service, in conjunction with the OCP offered by United, is inadequate to meet the daily calling needs of a majority of customers in United’s Eau Claire exchange. 

Conclusion


Based on our review of the record as developed in this proceeding, we conclude that the record evidence supports the ALJ’s Initial Decision.  There is no record evidence to support a finding that EAS should be provided from the Eau Claire exchange to the Butler exchange.  In addition, there is no record evidence to establish a strong community interest in having EAS.  We adopt the ALJ’s recommendation to dismiss the Complaint for failure of the Complainant to satisfy her burden of proof pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a); THEREFORE, 


IT IS ORDERED:



1.
That the Letter- Exceptions filed by Roberta J. McDowell taken to the Initial Decision of Administrative Law Judge Robert P. Meehan, are denied.

2.
That the Initial Decision of Administrative Law Judge Robert P. Meehan issued on May 24, 2000, is adopted to the extent that it is consistent with this Opinion and Order.

3.
That the Complaint of Roberta J. McDowell against the United Telephone Company of Pennsylvania, Inc., at Docket No. C-00003222, is dismissed for failure of Roberta J. McDowell to satisfy her burden of proof.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  December 20, 2000

ORDER ENTERED:  December 22, 2000

	�	Although the Exceptions were timely filed, the Complainant failed to provide a certificate evidencing service on the Respondent.  As a result, the Commission forwarded notification and a copy of the Exceptions to the Respondent.  In order to avoid prejudice to either party, the Commission deemed the filing date of the Exceptions to be June 14, 2000, the date of the notification letter.  Accordingly, Respondent’s Reply Exceptions, filed June 26, 2000, were timely.  


�	United offers an Optional Calling Plan for calls from Eau Claire to Butler under the name of Sprint Simply Five.  The OCP has a monthly fee of $4.95 and entitles the customer to the first 200 minutes of calls to Butler and any other exchange within that numbering plan at the rate of five cents per minute.  After the first 200 minutes, the customer is billed at a rate of ten cents per minute for such calls. 


�	Uncorroborative petitions submitted in EAS complaint proceedings are considered inadmissible hearsay and no inference in support of EAS can be drawn from such petitions.  James D. Bronder v. Alltel Pennsylvania, Inc., Docket No. C-00956510 (Order entered November 1, 1995). 
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