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BY THE COMMISSION:

I.
Matter Before the Commission



Before the Commission for consideration are the Exceptions filed on August 29, 2000, by Verizon Pennsylvania Inc. (Verizon-PA), to the Initial Decision of Administrative Law Judge (ALJ) Charles E. Rainey, Jr., which was issued on August 9, 2000, in the above-captioned proceeding.  On September 7, 2000, MCI WorldCom, Inc. (MCIW) filed Reply Exceptions.

II.
History of the Proceeding



On November 9, 1999, MCIW filed a Complaint alleging that Verizon PA failed to pay the full reciprocal compensation rate of $0.009 per minute of use (MOU) in accordance with the Interconnection Agreement dated July 16, 1996, between BA-PA and MFS Intelenet of Pennsylvania, Inc. (MFS)
  (BA-PA/MFS Interconnection Agreement) for the transport and termination of local exchange traffic originated by Verizon PA’s customers and terminated to MFS’ customers.  MCIW asserted that the balance due and owing is in excess of $6 million and requested that the Commission enter an Order that:

(1)
requires Bell Atlantic to provide an Answer and give an accounting for its refusal to pay the reciprocal compensation amounts due and owing to MFS under the Interconnection Agreement dated July 16, 1996;

(2)
finds that the Interconnection Agreement between MFS and Bell Atlantic contains a negotiated fixed 

reciprocal compensation rate that was to change only pursuant to the terms of Exhibit A
 of that agreement;

(3)
directs Bell Atlantic to pay all past due amounts due and owing MFS, including finance charges imposed pursuant to the terms of the agreement;

(4)
assesses costs and attorneys fees on Bell Atlantic for this action; and,

(5)
provides such other relief as the Commission deems just and proper.

(MCIW Complaint, pp. 6-7).



On December 1, 1999, Verizon PA filed an Answer to the Complaint. Verizon PA averred that the rates for reciprocal compensation contained in its Interconnection Agreement with MFS were superseded by the “permanent interconnection rates tariffed pursuant to the Commission’s MFS III decision of 

August 8, 1997, in In re: Application of MFS Intelenet of PA, Inc., et al., Docket Nos. A‑310203F0002, A-310213F0002, A‑310236F0002, A-310258F0002.”  (Answer, pp. 1‑2).  Verizon PA, therefore, requested that the Commission deny the relief requested by the Complainant.



On February 15, 2000, a Prehearing Conference was held before ALJ Rainey, at which both Parties were represented by counsel.  During the course of the Prehearing Conference, counsel for Verizon PA stated that he would be filing a Motion for Summary Judgment in this matter.  (Tr. 6).  Consequently, no hearings were scheduled in this case, pending the ALJ’s receipt, review and ruling on Verizon PA’s Motion for Summary Judgment and MCIW’s Answer thereto.  (Tr. 6-7).



On March 8, 2000, Verizon PA filed a Motion for Summary Judgment.  On March 28, 2000, MCIW filed an Answer and Cross Motion for Summary Judgment.  On April 17, 2000, Verizon PA filed an Answer to MCIW’s Cross Motion for Summary Judgment.



On August 9, 2000, the Initial Decision was issued denying Verizon PA’s Motion for Summary Judgment (I.D., Ordering Paragraph No. 1, p. 25), and granting in part and denying in part, MCIW’s Cross Motion for Summary Judgment.  (I.D., Ordering Paragraph No. 2, p. 25).  The ALJ recommended that Verizon PA be directed to pay MCIW, within ninety (90) days of the Commission’s Final Order in this proceeding, the balance of the amount due at the reciprocal compensation rates as set forth in the Parties’ Interconnection Agreement dated July 16, 1996.  (I.D., Ordering Paragraph No. 3, p. 26).  The ALJ also recommended that MCIW’s request that finance charges be assessed against Verizon PA be denied and that MCIW’s request for attorney’s fees and costs be dismissed for lack of jurisdiction.  (I.D., Ordering Paragraph Nos. 4 and 5, p. 26).

III.
Discussion

A.
The Initial Decision



The ALJ made fifteen (15) Findings of Fact (I.D., pp. 3-8) and four (4) Conclusions of Law.  (I.D., p. 25).  Any Finding of Fact or Conclusion of Law, not specifically identified or discussed is incorporated herein by reference and is adopted without comment.



The ALJ found that by Opinion and Order entered October 3, 1996,
 the Commission approved the BA-PA/MFS Interconnection Agreement that was executed by the Parties and filed with the Commission on July 16, 1996, pursuant to the Telecommu​nications Act of 1996 (TA‑96).
  (Findings of Fact Nos. 1-3, p. 3).  The effective date of the BA‑PA/MFS Interconnection Agreement was from July 16, 1996 until July 1, 1999.
  (Finding of Fact No. 4, p. 4).  The Interconnection Agreement provided that during the first year, reciprocal compensation rates would be paid at $0.009 per MOU for termination of local traffic
 (Finding of Fact No. 6, p. 4) and that after the first year, reciprocal compensation rates would be paid at $0.009 per MOU for termination of local traffic at the tandem, and $0.007 per MOU for termination at the end office.
  (Finding of Fact No. 7, p. 4). 



The ALJ also found that the Interconnection Agreement provided that rates, such as the reciprocal compensation rates, that are marked with an asterisk (*) were fixed pursuant to Section 20 of the BA-PA/MFS Interconnection Agreement for the term of the Agreement.
  (Finding of Fact No. 8, p. 4).  Furthermore, the ALJ noted that the Interconnection Agreement states the following with regard to the “asterisked” rates at Section 20:


20.1
The Parties acknowledge that some of the services, facilities, and arrangements described herein are or will be available under subject to the terms of the federal or state tariffs of the other Party applicable to such services, facilities, and arrangements.  To the extent a Tariff of the providing Party applies to any service, facility, and arrangement described herein, the Parties agree as follows:

20.1.1 Those rates and charges set forth in Exhibit A for the services, facilities, and arrangements described herein that are designated with an asterisk shall remain fixed for the initial term of the Agreement, notwith​standing that such rates may be different from those contained in an effective, pending, or future Tariff of the providing Party (including any changes to such Tariff subsequent to the Effective Date).  [Emphasis by ALJ].  Those rates and charges for services, facilities, and arrangements that are not designated with an asterisk, and reference or are identical to a rate contained in an existing Tariff of the providing Party, shall conform with those contained in the then-prevailing Tariff and vary in accordance with any changes that may be made to the Tariff rates and charges subsequent to the Effective Date.  Even the asterisked fixed rates and charges shall be changed to reflect any changes in the Tariff rates and charges they reference, however, if the Parties agree to adopt the changed Tariff rates and charges. [Emphasis by ALJ].


20.2
Except with respect to the rates and charges described in subsection 20.1 above, all other terms contained in an applicable Tariff of the providing Party shall apply in connection with its provision of the particular service, facility, and arrangement hereunder.

(Finding of Fact No. 9, pp. 4-5).



The ALJ also found that Section 28.0 of the BA-PA/MFS Interconnection Agreement addresses compliance with applicable laws as stated below:


28.1
Each Party represents and warrants that it is now and will remain in compliance with all laws, regulations, and orders applicable to the performance of its obligations hereunder (collectively, “Applicable Laws”).  Each Party shall promptly notify the other Party in writing of any governmental action that suspends, cancels, withdraws, limits, or otherwise materially affects its ability to perform its obligations hereunder.


28.2
The Parties understand and agree that this Agreement will be filed with the Commission and may thereafter be filed with the FCC.  The Parties convenant and agree that this Agreement is satisfactory to them as an agreement under Section 251 of the Act.  Each Party convenants and agrees to fully support approval of this Agreement by the Commission or the FCC under Section 252 of the Act without modification.  The Parties, however, reserve the right to seek regulatory relief and otherwise seek redress from each other regarding performance and implementation of this Agreement.


28.3
The Parties recognize that the FCC is currently promulgating regulations implementing the Act, including, without limitation, Sections 251, 252, and 271 thereof (the “FCC Regulations”), that may affect the terms contained in this Agreement.  In the event that any one or more of the provisions contained herein is inconsistent with any such FCC Regulations, the Parties agree to make only the minimum revisions necessary to eliminate the inconsistency.  Such minimum changes to conform this Agreement to the FCC Regulations shall not be considered material, and shall not require further Commission approval (beyond any Commission approval required under Section 252(e) of the Act).


28.4
In the event any Applicable Law other than the FCC Regulations requires modification of any material term(s) contained in this Agreement, either Party may require a renegotiation of the term(s) that require direct modification as well as of any term(s) that are reasonably affected thereby.  If neither Party requests a renegotiation or if an Applicable Law requires modification of any non-material term(s), then the Parties agree to make only the minimum modifications necessary, and the remaining provisions of this Agreement shall remain in full force and effect.  For purposes of this subsection 28.4 and without limitation of any other modifi​cations required by Applicable Laws, the Parties agree that any modification required by Applicable Laws (i) to the two-tier Reciprocal Call Termination compensation structure for the transport and termination of Local Traffic described in Exhibit A, or (ii) that affects either Party’s receipt of reciprocal compensation for the transport and termination of Local Traffic; shall be deemed to be a modification of a material term that requires immediate good faith renegotiation between the Parties.  [Emphasis by ALJ].  If such renegotia​tion results in a new agreement or an amendment to this Agreement between the Parties, the Parties agree that (y) in the case of (i) above, they will pay each other appropriate transport charges in addition to the usual call termination charge for Local Traffic that it delivers to the other Party’s Local Serving Wire Center, provided each Party continues to offer the option of delivering Local Traffic to another IP in the LATA at the usual call termination charge only, and (z) in the case (ii) above, the Party whose receipt of reciprocal compensation is affected shall not be obligated to pay the other Party reciprocal compensation for the other Party’s transport and termination of the same kind of Local Traffic delivered by the affected Party in excess of what the affected Party is permitted to receive and retain.

(Finding of Fact No. 10, pp. 5-7).



The ALJ also found that, since March of 1997, MCIW had rendered invoices to Verizon PA for payment at the rates for reciprocal compensation as contained in the BA-PA/MFS Interconnection Agreement.  However, Verizon PA had withheld payments from MCIW beginning with the first invoice rendered in March 1997.
  (Findings of Fact Nos. 11-12, p. 7).



Verizon PA claimed in its Motion at ¶7, that it withheld such payments because the reciprocal compensation rates contained in the BA-PA/MFS Interconnection Agreement were superseded by the Commission’s Interim Order and Final Opinion and Order in the MFS Phase III proceeding.
  (Finding of Fact No. 13, p. 8).  The permanent rates for reciprocal compensation approved by the Commission in the MFS Phase III proceeding was $0.003097 per MOU for termination of local traffic at the tandem office and $0.001989 per MOU for termination of local traffic at the end office.
  (Finding of Fact No. 14, p. 8).



Finally, the ALJ found that the BA-PA/MFS Interconnection Agreement expired on September 1, 1999, and MFS subsequently adopted the terms of the Inter​connection Agreement between BA-PA and MCI Metro pursuant to the opt-in provisions of the TA‑96.  (See 47 U.S.C. §252(i)).
  (Finding of Fact No. 15, p. 8).



Thereafter, the ALJ reached the following Conclusions of Law:

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding. 66 Pa. C.S. §701.

2.
MCI, the successor to MFS, is entitled to full payments from Bell pursuant to the reciprocal compensation rates contained in the Bell/MFS Interconnection Agreement dated July 16, 1996.

3.
MCI is not entitled to finance charges from Bell under the facts of this case and Section 29.8.7 of the parties’ Interconnection Agreement.

4.
The Commission does not have jurisdiction to award attorney’s fees and costs. Pennsylvania Public Utility Commission v. Duquesne Light Company, 61 Pa. P.U.C. 495 (1986); Pennsylvania Public Utility Commission v. National Fuel Gas Distribution Corporation, 63 Pa. P.U.C. 68, 71 (1987).



Based on his review, evaluation and analysis of the records, the ALJ directed that Verizon PA’s Motion be denied, and that MCIW’s Cross Motion be granted in part, and denied, in part.
  The ALJ also directed Verizon PA to pay MCIW the balance of the amount due at the reciprocal compensation rates as set forth in the Parties’ Inter​connection Agreement dated July 16, 1996, within ninety (90) days of the Commission’s Final Order in this proceeding.

B.
Exceptions/Reply Exceptions



We note that any issue or Exception, which we do not specifically address, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  (Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984)).



Also, before discussing the Exceptions, we will review the requirements of law regarding the burden of proof in proceedings before this Commission.  As the proponent of a rule or order of this Commission, the Complainant in this proceeding bears the burden of proof.  (66 Pa. C.S. §332(a)).  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  (Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950)).  The term “preponderance of the evidence” means that one (1) party has presented evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other side.  If a party has satisfied its burden of proof, it must then be determined whether the opposing party has submitted evidence of “co-equal” value or weight to refute the first party's evidence.  (Morrissey v. Commonwealth of Pennsylvania, Department of Highways, 424 Pa. 87, 225 A.2d 895 (1987)).



Furthermore, any order of this Commission must be based on substantial evidence.  (Dutchland Tours, Inc. v. Pennsylvania Public Utility Commission, 337 A.2d 922, 925 (Pa. Cmwlth. 1975)).  The term “substantial evidence” has been defined by the Pennsylvania courts as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  (Murphy v. Department of Public Welfare, White Haven Center, 480 A.2d 382, 386 (Pa. Cmwlth.1994); Erie Resistor Corporation v. Unemployment Compensation Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96, 97 (1961)).

1.
The Commission has the power to dictate reciprocal compensation rates.



In its Exceptions, Verizon PA disagrees with the ALJ’s determination that the reciprocal compensation rates are the original rates in the Agreement and not those that were subsequently established by the Commission.  Verizon PA also disagrees with the ALJ’s determination that the Agreement’s original reciprocal compensation rates that were marked with an asterisk effectively rendered those rates unreviewable by the Commission.  (Verizon PA Exc., p. 5).  Rather, Verizon PA believes that the appropriate reciprocal compensation rates in the Agreement are the Commission-established MFS III rates.



In support of its argument, Verizon PA asserts that private agreements between parties do not insulate rates from the review and control of the Commission and that it is well established that private agreements cannot, and do not, insulate public utilities from subsequent Commission Orders.  (See Duquesne Light Co. v. Pennsylvania Pub. Util. Comm’n, 507 A.2d 1274 (Pa. Cmwlth.1986)).  (Verizon PA Exc., p. 5).  VERIZON-PA further argues that Section 252(d)(2)(A) of TA-96 requires state commissions to determine whether the terms and conditions for reciprocal compensation are “just and reasonable.”  (Verizon PA Exc., pp. 5-6).



MCIW objects to Verizon PA’s characterization that such an agreement cannot insulate public utilities from subsequent Commission orders.  MCIW argues that the Duquesne Light case does not apply in this case because it concerns the legal force of a Stipulation Agreement entered into between Duquesne Light and the Office of Trial Staff (OTS) during the course of a rate proceeding.  In that proceeding, the Commission ordered modification of the Stipulation Agreement after hearings and the issuance of a Recommended Decision and stated that it had the right to modify the Stipulation because the Commission was not bound by any terms of the Agreement.
  MCIW asserts that the Duquesne case is distinguishable from this case because the Commission did approve the July 16, 1996 Interconnection Agreement between BA-PA and MFS.  Furthermore, MCIW argues that, if the Commission disapproved of contracts where certain rates would not change for the life of the agreement, it would have rejected the MFS/BA-PA Interconnection Agreement as unreasonable and contrary to public policy.  Instead, the Commission approved the MFS/BA-PA Interconnection Agreement in its entirety.  (MCIW R.Exc., p. 5).

Disposition



We disagree with Verizon PA’s argument when it states that it is well established that private agreements “cannot, and do not insulate public utilities from subsequent Commission Orders.”  We find that Verizon PA’s reliance on the Duquesne Light case in support of its argument is misplaced.  The Duquesne Light case is distinguishable from the issue here because we had previously approved the BA-PA/MFS Interconnec​tion Agreement in its entirety pursuant to TA-96, whereas the Stipulation Agreement entered into between Duquesne Light and the OTS was pending before this Commission and had not previously received our prior approval as to whether the stipulated rates were indeed just and reasonable.

2.
The Commission has already previously rejected the ALJ’s position in the Focal Communications Order.



Verizon PA asserts that, although the ALJ concluded that the reciprocal compensation rates set by the Commission in the MFS III proceeding were not applicable to this Agreement, the Commission had already previously considered and rejected the ALJ’s position.  Verizon PA references a case involving Focal Communications Corp. of Pennsylvania (Focal) and BA-PA,
 wherein the Commission ruled that reciprocal compensation rates it set in MFS III are the reciprocal compensation rates that govern the Agreement.  In that case, Verizon PA notes that Focal, who desired to opt into the original MFS/BA-PA Interconnection Agreement, filed a complaint seeking to force Verizon PA to pay the “asterisked” reciprocal compensation rates originally negotiated by Verizon PA and MFS, rather than the permanent, Commission-established MFS III rates.  Verizon PA notes on pp. 6-7 of its Exceptions that the Commission unequivocally affirmed ALJ Smolen’s Decision that MFS III rates are the rates that should apply in the BA-PA/Focal Interconnection Agreement when it stated the following:

On consideration of the record, we shall affirm the Initial Decision of ALJ Smolen.  We conclude that the Initial Decision correctly found that the rates set in the MFS-Phase III proceeding are the permanent rates which are applicable to BA-PA’s interconnection agreements.  This is so, notwithstanding the attempt by Focal to litigate whether the MFS/BA-PA Agreement reflects the subjective intent of 

the parties to insulate those rates from subsequent Commis​sion establishment of permanent rates for the affected services.  Therefore, there is no further issue to be resolved with respect to rates.

(Focal Communications Order, p. 18)

Therefore, Verizon PA avers that, contrary to the conclusion of the ALJ in the instant proceeding, the reciprocal compensation rates that bind the parties under the BA-PA/MFS Interconnection Agreement are the permanent rates set by the Commission in MFS III and not the asterisked rates in the original MFS/BA-PA Agreement.  (Verizon PA Exc., p. 7).



In response, MCIW argues that the Focal Decision does not support Verizon PA’s position.  In support of this argument, MCIW states the following:

8.
The question asked and answered in Focal had nothing to do with the contractual terms and conditions that applied between MFS and Bell.  Focal concerned the impact of what is known as the “opt-in” provision of the Telecommunications Act. [footnote omitted].  Specifically, Focal addressed the state commission’s ability to limit a competitor from exercising the opt-in provision of the Telecommunications Act.

9.
Determining a third party’s opt-in rights cannot affect the original contracting parties’ agreement.  The Commission’s decision in the Focal case did not in any way demonstrate an intent to modify the negotiated MFS/Bell agreement.  MFS (or MCI WorldCom) was not a party to the Focal case and never received any type of notice that its rights were being modified in the Focal case.  The Commission cannot as a procedural matter modify two parties’ negotiated contractual agreement through a totally unrelated case between unrelated parties.  If the Commission determines that it intended through the Focal case to modify the contract that MFS and Bell negotiated and signed, this would create severe disincentives for parties to enter into a negotiated agreement under the fear that such approved and binding contracts will later be modified without notice or opportunity to be heard.

(MCIW R.Exc., p. 6).

Disposition



Verizon PA’s argument that we previously considered and rejected the ALJ’s position in the instant proceeding when we affirmed ALJ Smolen’s Decision in the Focal Communications Order that the MFS III reciprocal compensation rates govern the BA‑PA /Focal Interconnection Agreement, also does not have merit.  In support of our determination on this issue we are of the opinion that the Focal case is distinguishable from the instant proceeding because Focal addressed our ability to limit a competitor from exercising the opt-in provision of TA-96 and, thereby, perpetuating terms that had subsequently been refined by established policies based on our most recent determi​nations.  (MCIW R. Exc., p. 6).  The instant proceeding, however, deals with the contractual terms and conditions that were approved in the original BA-PA/MFS Interconnection Agreement as between the original negotiating parties, and which had never been subsequently modified by mutual agreement between the parties.



We further agree with MCIW’s arguments on page 6 of its Reply Exceptions that determining a third party’s opt-in rights cannot affect the original contracting parties’ agreements.  As such, it would not be prudent for us to modify the BA-PA/MFS Interconnection Agreement based on our actions in the Focal case.  Additionally, since MFS was not a party to the Focal case, taking such action would constitute a violation of MFS’ due process rights.

3.
The ALJ’s Initial Decision is inconsistent with Section 252(i) of TA-96.



Verizon PA also believes that the Initial Decision is inconsistent with Sec​tion 252(i) of TA-96, which requires a local exchange carrier to make available any interconnection, service, or network element provided under an interconnection agreement to any other requesting carrier “upon the same terms and conditions as those provided in the agreement.”  (47 U.S.C. §252(i) and 47 C.F.R. §51.809(a)).  Verizon PA argues that, under the ALJ’s theory, two (2) different carriers operating under the same reciprocal compensation section of the same Agreement, could be subject to different reciprocal compensation rates merely because one (1) carrier was the original signatory to the Agreement.  As such, Verizon PA argues that the Commission cannot accept the ALJ’s determination that the “asterisked” rates are available to MCIW because that determination is inconsistent with Section 252(i) of TA-96.  (Verizon PA Exc., pp. 8-9).



MCIW disagrees with Verizon PA’s argument that the ALJ’s decision is inconsistent with TA‑96 because it creates a situation where Focal, as a subsequent requesting CLEC, is required to pay or receive different rates than those of MFS.  MCIW argues that Verizon PA’s reasoning is highly circular and must be rejected.  First, MCIW states that Verizon PA was the party who argued for and caused the situation of Focal paying different reciprocal compensation rates than MFS.  As such, MCIW states that at the time Verizon PA was arguing against Focal, it obviously believed that having Focal pay different rates than MFS was consistent with TA-96.



MCIW also argues that it was Verizon PA who succeeded in ensuring that Focal must pay different rates than MFS and that “it cannot now do an about-face and claim that the two different rates is a reason for modifying the MFS Interconnection Agreement.  As a result, MCIW argues that the Commission’s determination in the Focal case cannot be used as a basis for negating the terms of a negotiated Agreement between MFS and Verizon PA.  Furthermore, MCIW stresses that having reciprocal compensation rates in a negotiated Agreement that are different than those determined by the Commission is entirely consistent with the intent of Congress and TA-96. (MCIW R.Exc., p. 7).

Disposition



With regard to Verizon PA’s argument that the ALJ’s Initial Decision is inconsistent with the opt-in provisions of Section 252(i) of TA-96, because it creates a situation where two (2) different carriers, operating under the same reciprocal compensa​tion section of the same Agreement, could be subject to different reciprocal compensation rates, we are of the opinion that, although this is an exception rather than the rule, it is permissible under TA-96 for a state Commission to set rates for services in a negotiated Agreement for the original signatory that are different than those subsequently deter​mined by the Commission for parties that wish to opt-into that same Interconnection Agreement.



This is particularly true for rates that have been negotiated by parties and had been approved by this Commission prior to, or during, the time when the ratemaking process was in progress or the Commission was still involved in refining rates for unbundled network elements (UNEs), including reciprocal compensation.  As ALJ Smolen accurately noted on pp. 11-13 of his Initial Decision in the Focal case, “. . . it is unreasonable to ascribe to Congressional intent a mandate that state commissions must permit adoption of a prior-approved interconnection agreement without having an opportunity to refine and implement its latest approach in encouraging competition as determined in its considerations subsequent to the originally-approved agreement.”  



At the same time, as we have previously discussed, we have not established a policy of modifying Commission-approved rates that have been mutually-agreed upon between parties in Interconnection Agreements because it would violate Congress’ policy objective of facilitating and creating incentives for interconnection through voluntary Agreements where possible.  As such, we find that subjecting two (2) carriers to different reciprocal compensation rates when one (1) of those carriers was the original signatory to the Agreement is not unduly discriminatory with Section 252(i) of TA-96.  Therefore, we shall deny Verizon PA’s Exceptions on this matter.

4.
The Commission has established a “policy of consistency” in directing that Interconnection Agreements be consistent with MFS III rates.



Verizon PA argues that the Commission had previously ordered that other agreements be consistent with MFS III rates.  The first example involves a proceeding in which MCIW’s original local service affiliate, MCImetro Access Transmission Services, Inc., filed to enter into an Agreement with BA-PA that did not originally reflect MFS III rates.  In that proceeding, the Commission entered an Order on September 3, 1997, at Docket No. A‑310236F0002 that required revising the Interconnection Agreement consistent with the permanent rates set forth in that order.
  (Verizon PA Exc., p. 10, ¶23).



A second example involved an addendum to an existing resale Interconnec​tion Agreement between RCN Long Distance Company and BA-PA.  In that case, the Commission also ordered the parties to “file an amendment to the Interconnection Agreement that replaces the current interim rates for unbundled loops and other 

unbundled network elements consistent with our disposition in MFS III.” 
  (Verizon PA Exc., pp. 10-11, ¶24).



A third example involved the negotiated Interconnection Agreement between BA-PA and Intermedia Communications, Inc.
  In that case, the Commission directed that the “asterisked” wholesale discounts rates be changed to reflect the Commission-approved wholesale discounts.  Additionally, the Commission ordered that the Agreement’s loop rates should be changed to the Commission-approved interim MFS III loop rates (pending permanent MFS III rates), instead of the negotiated (and asterisked) rates originally contained in the Agreement.  (Verizon PA Exc., p. 11, ¶25).



In response, MCIW argues that the Commission has recently approved various Interconnection Agreements involving Verizon PA that include reciprocal compensa​tion rates that are different than Commission-ordered rates in MFS III.  MCIW cites the recent Commission order involving the Focal arbitration in which the Commission noted that “since the Global Order [Docket No. P-00991648 et al. (Sept. 30, 1999)] has been entered, BA-PA has agreed with three (3) other CLECs to establish inter-carrier compensation structures at rates lower than the Commission-approved MFS III local call termination rates.”
  As such, MCIW asserts that Verizon PA’s own practices 

prove that parties are free to enter into negotiated rates that differ from Commission orders or tariffed rates.  (MCIW R.Exc., p. 8).

Disposition



We are not persuaded by Verizon PA’s argument that our September 3, 1997 BA-PA/MCI Interconnection Agreement Order at Docket No. A‑310236F0002 that directed modification to the rates to reflect MFS III rates, was part of an alleged “policy of consistency.”  That Order was specific to the BA-PA/MCImetro Interconnection Agreement and was not, and did not portray to be, applicable to other carriers, including MFS.  Furthermore, that Order noted that the rates for the unbundled loop rates included in the underlying Interconnection Agreement at that time were interim rates and that the Commission expected that the Parties to the BA-PA/MCImetro Interconnection Agree​ment would file permanent rates after Verizon PA's MFS III compliance filing was approved.  (BA-PA/MCImetro Interconnection Agreement Order, pp. 14-15).  As such, the only reason why we required the BA-PA/MFS Interconnection Agreement to reflect the Commission-established rates from the MFS III proceeding was because the current rates then in effect in the Interconnection Agreement were interim and it was understood that the Interconnection Agreement would need to be revised at some point in the future.



Additionally, the specific issue of reciprocal compensation rates had been a controversial matter in the BA-PA/MCImetro arbitration proceeding.  In that proceeding, we adopted interim reciprocal compensation rates only for MCImetro “pending completion of the actual cost studies.”  As a result, MCImetro was subsequently directed by our Arbitration Order entered December 20, 1996, at Docket No. A-310236F0002, to file interim rates pending the outcome of the MFS III (see Ordering Paragraph No. 4).  After the MFS III Order was entered, MCImetro subsequently filed in compliance with that Order.  As such, we do not believe that the matters involving the MCImetro Interconnection Agreement are sufficient to support Verizon PA’s argument that the Commission’s previous orders requires that all other Interconnection Agreements should be subject to MFS III rates.



We also believe that Verizon PA’s argument concerning the Inter​connection Agreement at Docket No. A-310071F0002 between RCN Long Distance Company and BA-PA is without merit.  Similar to the BA-PA/MCImetro arbitration proceeding, we originally established BA-PA’s initial rates for unbundled loops and other unbundled network elements to RCN Long Distance Company as interim rates pending our disposition of the MFS III proceeding.  As a result, the MFS III rates that Verizon PA was ordered to file for RCN Long Distance Company were specific to that proceeding and not to MFS.



Finally, we also are not convinced by Verizon PA’s third example involving an Interconnection Agreement between BA-PA and Intermedia Communi​cation, Inc. at Docket No. A-310401F0002.  As in the two (2) previously discussed proceedings above, the rate issues in the BA-PA/Intermedia Interconnection Agreement were being reviewed at a time when this Commission was still in the process of formally refining rates and defining the ratemaking process under TA-96.  As a result, the parties themselves filed an Interconnection Agreement that did not specify rates with respect to local loops.  Specifically, the Parties in the BA-PA/Intermedia Interconnection Agreement stated the following:

[Bell] shall charge the non-recurring and monthly recurring rates for [unbundled local loops] and other Network Elements set forth in Exhibit A as interim rates until such time as the Commission adopts permanent rates consistent with the requirements of the FCC regulations.  Such permanent rates shall be applied in the manner described in Exhibit A. . . .

(BA-PA/Intermedia Interconnection Agreement, p. 39).

As a result, we approved the interim rates in the BA-PA/Intermedia Interconnection Agreement on the condition that the interim rates be subject to revisions based on the results and conclusions in MFS III.  (BA-PA./Intermedia Interconnection Order, p. 6).  Once again, this requirement was specific to the nature and timing of the proceeding at Docket No. A‑310401F0002 and the results of that proceeding cannot be interpreted to mean that all Interconnection Agreements must conform with the Commission-established rates.

5.
The Parties have previously amended the Agreement’s “asterisked” rates to conform to rates subsequently adopted by the Commission.



Verizon PA argues that the Parties themselves, in the instant proceeding, have previously acknowledged the Commission’s power to order the adoption of rates that differ from the “asterisked” rates in the Agreement.  In this regard, Verizon PA notes that in the Intermedia Agreement, the Parties adopted the Commission’s discounted wholesale rates that were significantly greater than the “asterisked” rates in the original Agreement.  As a result, Verizon PA notes that regardless of the intent of the BA-PA/MFS Interconnection Agreement concerning the “asterisked” rates, the Parties later acknowledged and accepted the Commission’s rates.  (Verizon PA Exc., pp. 11-12, ¶26).



In response, MCIW argues that parties are permitted to enter into binding Agreements at rates that differ from Commission ordered MFS III rates.  MCIW asserts that there are two (2) different ways in which parties can enter into Agreements – negotiation or arbitration.  If the parties enter into a negotiated Agreement, it is well settled that the Commission can approve the Agreement even if the rates are different than those ordered by the Commission in a separate proceeding.  If the parties cannot agree on rates, then the Commission determines the rates that apply between those two (2) parties.  MCIW asserts that Verizon PA is attempting to completely negate the parties’ abilities to negotiate rates that are different than those determined by the Commission.  As such, MCIW believes that Verizon PA’s position is inconsistent with the law, public policy, and Verizon’s own practices with other parties.  (MCIW R.Exc., p. 3).



MCIW further asserts that although it is true that the Commission must set rates when parties cannot reach an agreement, Verizon PA ignores the section of TA‑96 that actually applies in this case.  MCIW references Section 252(a) of TA-96,
 and submits that the language in the contract applies in this case since TA-96 expressly provides that parties can negotiate agreements that are not based on TA-96’s pricing requirements.  MCIW also submits that the language in the contract was approved by the Commission and it was clear that the parties were not going to adhere to tariffed rates in certain instances.  (MCIW R.Exc., pp. 4-5).



MCIW stresses that Verizon PA acknowledges that it did negotiate the Agreement which it has since refused to honor.  Some of the rates would change automatically when tariffed rates changed and some of the rates were specifically identified to remain the same throughout the life of the Agreement, notwithstanding future changes in tariffed rates.  MCIW notes that the reciprocal compensation rates were included in the set of rates that would remain the same throughout the life of the Agree​ment.  As such, MCIW believes that the Commission should not endorse a practice whereby the parties can renege on their contractual commitments.  (MCIW R.Exc., p. 4).



MCIW also argues that the fact that the Parties previously agreed to amend the contract is irrelevant in this proceeding.  MCIW believes that Verizon PA’s claim that MCIW and Verizon PA must be required to amend the reciprocal compensation rates because they previously agreed to amend their contractual resale rates, is absurd and must be rejected.  MCIW states the following in support of its argument:

19.
The MFS/Bell agreement contained several different “asterisked” rates where the parties agree to adopt the changed Tariff rates and charges.13  That is exactly what happened with the resale rates.  Verizon is now trying to use that limited agreement as a way to show that every single asterisked rate must be changed simply because MFS agreed to change one rate.  If that was the parties intent, instead of changing just the resale rates, they would have entered into an agree​ment to change all asterisked rates.  That is not what happened and Verizon cannot modify the facts or the parties’ agreements simply because it no longer wants to be abide by the asterisked reciprocal compensation rates.

13 MFS/Bell Agreement at Section 20.1.1.

(MCIW R.Exc., p. 9).

Disposition



We disagree with Verizon PA’s arguments and shall deny their Exceptions on this issue.  In support of this decision, we are in complete agreement with the ALJ when he states the following at p. 20 of the Initial Decision:

The Commission’s prior approval of the reciprocal compensa​tion rates contained in the Bell/MFS Agreement, and its establishment of permanent rates in the MFS Phase III proceeding are not mutually exclusive.  The rates approved in both proceedings may be different and still reasonable – one negotiated and agreed upon by the parties, and the other later-established by the Commission to resolve conflict.  I believe that is the case here.

Thus, contrary to Bell’s argument in this case, the Commis​sion in establishing the permanent reciprocal compensation rates in the MFS Phase III proceeding, did not nullify the reciprocal compensation rates in existing Interconnection Agreements.  In fact, as mentioned in my earlier recitation of MCI’s argument, on the same day (April 7, 1997), that the Commission adopted an Interim Order on the MFS Phase III proceeding which included permanent reciprocal compensa​tion rates, it also that day approved an interconnection Agreement between Bell and Comcast which included higher reciprocal compensation rates than those provided in the Commission’s MFS Phase III Interim Order.  See, Joint Application of Bell Atlantic-Pennsylvania, Inc. and Comcast Cellular Communications, Inc., A-310477 (Tentative Form Opinion and Order entered March 17, 1997 at 5; Supple​mental Opinion and Order adopted April 10, 1997 and entered April 15, 1977 [sic]).



We also agree with the ALJ’s determination that the contract language in the original BA-PA/MFS Interconnection Agreement clearly expresses that the asterisked rates in Exhibit A “shall remain fixed for the initial term of the Agreement, notwith​standing that such rates may be different from those contained in an effective, pending, or future Tariff of the providing Party (including any changes to such Tariff subsequent to the Effective Date.”



The ALJ acknowledged on page 21 of the Recommended Decision, that Verizon PA’s sister company in Maryland (Bell Atlantic-Maryland, Inc. (BA-MD)), argued in a case very similar to the instant proceeding that it was appropriate to pay MFS Intelenet of Maryland, Inc. (MFS-MD) reciprocal compensation rates that were established in another proceeding rather than those rates contained in the parties’ Interconnection Agreement that was approved by the Maryland Public Service Commission (MPSC).  We believe that the MPSC’s determination that permitting the terms of a voluntarily negotiated interconnection agreement to be altered by subsequent Commission action “would violate Congress’ policy objective of facilitating and creating incentives for interconnection through voluntary agreements ….”  As such, we agree with, and shall adopt the same conclusion reached by the MPSC when it stated the following:

. . . A key component of the 1996 Act is that Congress tried to encourage voluntary negotiation of the agreements. Voluntary negotiation is the preferred method of establishing an inter​connection agreement under the 1996 Act.  Preference for negotiated agreements is demonstrated by the fact that an affirmative duty is placed upon telecommunications carriers to privately negotiate interconnection agreements. 47 U.S.C. §§251(c)(1), 252(a).

* * *

. . . Having parties begin to provide service under an approved negotiated agreement only to have the terms of that agreement altered by subsequent Commission action would violate Congress’ policy objective of facilitating and creating incen​tives for interconnection through voluntary agreements where possible.

(See Maryland MFS Complaint Order, pp. 4-5).



As was previously noted, the BA-PA/MFS Interconnection Agreement states that “[e]ven the asterisked fixed rates and charges shall be changed to reflect any changes in the Tariff rates and charges they reference, however, if the parties agree to adopt the Tariff rates and charges.” (emphasis added).  In light of this condition, Verizon PA’s argument that the original rates in the BA-PA/MFS Interconnection Agreement are no longer applicable is incorrect.  As a result, we find that Verizon PA is in violation of the Interconnection Agreement because it is clear that the Parties have not agreed to adopt revised tariffed rates for reciprocal compensation.  We also find that Verizon PA had an obligation under the Interconnection Agreement to compensate MFS at the contractual reciprocal compensation rates throughout the duration of the BA-PA/MFS Interconnection Agreement.



We further believe it is important to note that our Order entered November 4, 1996, at Docket No. A-310203F0002 (BA-PA/MFS Interconnection Arbitration Order) stated the following:

On February 8, 1996, the effective date of the [Federal Telecommunications] Act [of 1996], MFS requested negotiations with BA-PA pursuant to Section 251 and 252.  Following extensive negotiations, the two carriers reached agreement on all issues relating to the arrangements described in Section 251(b) and (c) of the Act, with the sole exception of prices for unbundled local loops (including any cross-connect required for access to the unbundled loop).  The issues on which the parties were able to agree were memorialized in a Joint petition . . . for Approval of Agreement for Network Interconnection, which was approved by this Commission by Order entered October 3, 1996.  See Application of MFS Intelenet of Pennsylvania, Inc.: In Re: Joint Petition of Bell Atlantic-Pennsylvania, Inc. and MFS Intelenet of Pennsyl​vania, Inc. for Approval of Agreement for Network Inter​connection and Resale, Docket No. A‑310203F002 (Order entered October 3, 1996).

(BA-PA/MFS Interconnection Arbitration Order, p. 2).

We point out that the reciprocal compensation rates were not one of the issues on which the Parties were unable to agree upon and thus were “memorialized” in the BA-PA/MFS Interconnection Agreement which we approved.  Additionally, Verizon PA and MFS subsequently filed their first and second amendments to the Interconnection Agreement on January 10, 1997, and March 27, 1997, respectively.  We note that the Parties mutually agreed upon both of those amendments.  However, since both of those amendments did not make any changes to the asterisked reciprocal compensation rates in the original Interconnection Agreement, we are not persuaded by Verizon PA’s argument that this Commission has established a policy of modifying mutually-agreed upon rates in Interconnection Agreements that have been approved by the Commission.



To the contrary, the position of Verizon PA is at odds with the position taken in the Focal proceeding on which it relies.  In Focal, Verizon argued that the rates as between the original negotiating parties were not determinative of the question as to the proper rates to be applied to a subsequent requesting CLEC seeking to opt-in to a voluntarily negotiated contract under Section 252(i) of the TA-96.

ALJ Smolen never reached that question because the terms of the MFS/BA-PA agreement are irrelevant to the two grounds on which he ordered dismissal of the Complaint.  First, whatever the terms of the MFS/BA-PA agreement are, the Commission is not required to perpetuate those terms in future agreements without determining whether they continue to be consistent with the public interest. (Initial Decision at 12-13). Second, whether MFS is bound by the MFS III determinations (which it is) is irrelevant in view of Focal's duty, expressly set forth in its certificate, to comply with the MFS III rate order.

(Bell R.Exc., p. 5).

(Focal, 1999 Pa. LEXIS at 16) (Emphasis ours).



Also, in our Global Order we concluded that "carriers must continue to abide by the current  interconnection agreements regarding reciprocal compensation for the local treatment of ISP calls. . . " (1999 Pa. LEXIS 63 at 311).  



Therefore, the question of the intent of the Parties regarding a voluntarily negotiated interconnection agreement, approved by this Commission under Section 252(a) of TA-96, is controlling.
IV.
Conclusion



In light of the above, and based on our review of the Exceptions and the record evidence in this case, we conclude that that the Exceptions presented by Verizon PA do not have merit.  Therefore, we shall deny the Exceptions of Verizon PA and adopt the ALJ’s Initial Decision as our final action in this proceeding; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by Verizon Pennsylvania Inc., on August 29, 2000, to the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr., which was issued August 9, 2000, are denied.



2.
That the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr. is hereby adopted to the extent that it is consistent with this Opinion and Order.



3.
That the Motion for Summary Judgment of Verizon Pennsylvania Inc. is denied.



4.
That the Cross Motion for Summary Judgment of MCI WorldCom, Inc., as successor in interest to MFS Intelenet of Pennsylvania, Inc., is granted, in part, and denied, in part.



5.
That within ninety (90) days of the entry date of this Opinion and Order, Verizon Pennsylvania Inc. shall pay to MCI WorldCom, Inc., as successor in interest to MFS Intelenet of Pennsylvania, Inc., the balance of the amount due at the reciprocal compensation rates as set forth in the Parties’ Interconnection Agreement dated July 16, 1996.



6.
That the request of MCI WorldCom, Inc., as successor in interest to MFS Intelenet of Pennsylvania, Inc., that finance charges be assessed against Verizon Pennsylvania, Inc. is denied.



7.
That the request of MCI WorldCom Inc., as successor in interest to MFS Intelenet of Pennsylvania, Inc., for attorney’s fees and costs is dismissed for lack of jurisdiction.



8.
That the record in this case be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 20, 2000

ORDER ENTERED:  December 21, 2000

	�	It is noted that prior to August 1, 2000, the former name of Verizon Pennsylvania, Inc. (Verizon PA) was Bell Atlantic-Pennsylvania, Inc. (BA-PA).  In this Order, BA-PA and Verizon PA are used synonymously to refer to the Respondent.





	�	MCIW is the successor in interest to MFS.


	�	We note that Exhibit A of the agreement sets forth rates and charges for services provided by Bell Atlantic to MFS and is entitled “DETAILED SCHEDULE OF ITEMIZED CHARGES.”  Section 20.1.1. of the Agreement states that “[t]hose rates and charges set forth in Exhibit A for the services, facilities, and arrangements described herein that are designated with an asterisk shall remain fixed for the initial term of the Agreement, notwithstanding that such rates may be different from those contained in any effective, pending or future Tariff of the providing Party (including any changes to such Tariff subsequent to the Effective Date).”  Furthermore, Footnote 1 to Exhibit A of the Interconnection Agreement repeats the language that rates listed in the Exhibit “that are marked with an asterisk (*) are fixed pursuant to Section 20 of the Agreement for the initial term of the Agreement…”  Note 13 of Exhibit A establishes that local traffic delivered by MFS to Bell Atlantic shall be subject to a fixed tandem interconnection rate of $0.009 per MOU.  Also, under the singled tiered interconnection structure, the rates charged by MFS to Bell Atlantic were to be calculated after the first year using the weighted average of minutes terminated at the tandem at $0.009 per MOU and end office at $0.007 per MOU.  The calculation was to be performed on each anniversary of the effective date of the Interconnection Agreement.


	�	See Application of MFS Intelenet of Pennsylvania, Inc., Docket No. A�310203 (October 3, 1996).


	�	Codified at 47 U.S.C. §252.


	�	BA-PA/MFS Interconnection Agreement, ¶22.0.


	�	BA-PA/MFS Interconnection Agreement, Exhibit A, p. 10.


	�	BA-PA/MFS Interconnection Agreement, Exhibit A, pp. 10-11.


	�	BA-PA/MFS Interconnection Agreement, Exhibit A, Footnote No. 1.


	�	MCI Complaint, ¶11.


	�	Application of MFS Intelenet of Pennsylvania, Inc., et al., A�310203F0002, etc.  (Interim Order entered April 10, 1997; Final Opinion and Order entered August 8, 1997) (MFS Phase III Interim Order).


	�	MFS Phase III Order, pp. 121, 124.


	�	MCI Complaint, ¶15.  We note that the “option” is not at issue in the instant proceeding.  The issue at hand involves the enforcement of terms between the original negotiating parties.


	�	As noted, MCIW’s request for finance charges and attorney’s fees and costs were dismissed for lack of jurisdiction.


	�	Duquesne Light, 507 A.2d at 1277.


	�	Focal Communications Corp. of Pennsylvania v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00981641 (October 15, 1999) (hereinafter, Focal Communications Order).


	�	See In re Joint Application of Bell Atlantic-Pennsylvania, Inc. and MCImetro Access Transmission Services, Inc. for Approval of an Interconnection Agreement under Section 252(e) of the Telecommunications Act of 1996, Docket No. A�310236F0002, p. 15 (September 3, 1997) (approval of agreement conditioned upon “the filing of the appropriate permanent rates for unbundled loops and other appropriate network elements”) (hereinafter BA-PA/MCImetro Interconnection Agreement Order).


	�	See Joint Petition of Bell Atlantic-Pennsylvania, Inc. and RCN Long Distance Co. for Approval of Resale Addendum to the Interconnection Agreement, Docket No. A-310071F0002, p. 4 (March 3, 1998).


	�	See Joint Application of Bell Atlantic-Pennsylvania and Intermedia Communications, Inc., Docket No. A-310401F0002 (May 27, 1997). 


	�	See Petition of Focal Communications of Pennsylvania For Arbitration Pursuant to Section 252(b) of the Telecommunications Act of 1996 to Establish an Interconnection Agreement with Bell Atlantic—Pennsylvania, Inc., Docket No. A�310630F0002, p. 22, (August 17, 2000).


	�	Section 252(a) of TA�96 states that “[u]pon receiving a request for interconnection, services, or network elements pursuant to section 251, an incumbent local exchange carrier may negotiate and enter into a binding agreement with the requesting telecommunications carrier or carriers without regard to the standards set forth in subsections (b) and (c) of section 251…”
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