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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is a Petition to Modify Commission Order (Petition) which was filed by Reading, Blue Mountain and Northern Railroad (Railroad) on November 9, 2000.  The Opinion and Order to which the Petition refers was entered on March 20, 2000, in the above-captioned proceeding.  



In response to the Railroad’s Petition, the Borough of Tamaqua (Borough) filed an Answer and New Matter (Borough Answer) on November 17, 2000.  Also on November 17, 2000, the Commission’s Bureau of Transportation and Safety (BTS) filed an Answer (BTS’ Answer) to the Railroad’s Petition.  


History of the Proceeding


On May 24, 1999, the Borough filed a Formal Complaint at the above-captioned docket number against the Railroad.  The Borough alleged that the condition of an at-grade railroad crossing situated on West Broad Street (Pennsylvania State Route 209) in the Borough was in such a deteriorated condition that the traffic in the westbound lane swerves either to the left or to the right to avoid significant depressions caused by the deterioration of the rubberized surface of the crossing.  



The Borough further alleged that this condition endangers the safety of pedestrians using the sidewalks and the motor vehicles traveling in the opposite direction.  In its prayer for relief, the Borough requested that the Commission order the Railroad “to fix the railroad crossing on West Broad Street in the Borough of Tamaqua.”  



Answers to the Complaint were filed by the Pennsylvania Department of Transportation (PennDOT), the County of Schuylkill (County), and the Railroad.  Thereafter, by written notice dated August 3, 1999, the Parties were advised that an initial hearing on the Complaint was scheduled for September 21, 1999, in Harrisburg.  



At the hearing, the Railroad, PennDOT, the BTS, and the County were all represented by counsel.  The Parties collectively offered the testimony of five (5) witnesses.  The record of the proceeding consists of sixty-seven (67) pages of testimony.  The Recommended Decision of ALJ Herbert S. Cohen was issued on January 26, 2000, wherein the ALJ recommended, inter alia, that the entire cost for the reconstruction of the rail-highway crossing be placed on the Railroad.  Exceptions and Reply Exceptions to the Recommended Decision were filed.  



The Commission’s Opinion and Order disposing of the Exceptions herein was issued on March 20, 2000.  In that Order, we assessed the entire cost for the reconstruction of the rail-highway crossing on the Railroad.  That cost was to include the cost of associated detours.  A Petition for Reconsideration of that Order filed by the Railroad was subsequently denied, per Order entered May 1, 2000.  The Railroad thereupon filed a Petition for Review with the Commonwealth Court,
 per Order issued on November 17, 2000, the Court affirmed the decision of the Commission.  



On November 29, 2000, PennDOT filed an Emergency Petition for Clarification and Enforcement of the Commission’s Order of March 20, 2000.  The Railroad filed a Response to the Petition on November 30, 2000.  On December 4, 2000, PennDOT filed a Letter-Response.  Per Opinion and Order entered on December 7, 2000 the Commission denied PennDOT’s Emergency Petition for Clarification and Enforcement.  



The Railroad’s Petition to Modify, and the Responses thereto, were thereafter filed as above noted.  


Discussion



The Public Utility Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g) of the Public Utility Code, 66 Pa. C.S. §703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regula​tions, 52 Pa. Code §5.572(b), relating to petitions for relief following the issuance of a final 

decision.  The standards for a petition for relief following a final decision were addressed in Duick v. PG&W, 56 Pa. PUC 553 (1982), (Duick).  



Duick held that a petition for rehearing under Subsection 703(f) of the Public Utility Code must allege newly discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  (Duick, p. 558).  A petition for recon​sideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  (Duick, p. 559).  AT&T v. Pa. PUC, 568 A.2d 1362 (Pa. Cmwlth Ct. 1990), further elucidated the standards for rehearing, reconsideration, revision, or rescission.  



We note that, pursuant to 66 Pa. C.S. §703(g) and 52 Pa. Code §5.572, our power to modify or rescind final orders is limited to certain circumstances.  A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an order will result in the disturbance of final orders.  (City of Philadelphia v. Pa. PUC, 720 A.2d 845, (Pa. Cmwlth Ct. 1998); West Penn Power Company v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth Ct. 1995); and City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980)).  



In the instant Petition, the Railroad asserts that, on or about June 20, 2000, a large water main belonging to the Borough and located underneath the subject crossing ruptured, and that that main now requires replacement.  The Railroad notes that although the relevant portion of the main is currently bypassed, the Borough desires to replace it.  (Petition, ¶¶ 4, 5).  



Based on this event, the Railroad argues that the Borough, at least, obtains a benefit from the reconstruction of the crossing in that both projects entail a detour (a cost which could be substantial, given that a state highway is involved).  The Railroad further asserts that the additional time required by the main replacement will also increase the cost of the detour and the potential loss of revenue to the Railroad.  The Railroad argues that since the rupture occurred on or about June 20, 2000, these issues could not have been presented to the Commission prior to its March 20, 2000 Order.  (Petition, ¶¶ 6, 7).  



We note that on November 29, 2000, PennDOT filed an Emergency Petition for Enforcement contending, inter alia, that the Railroad contemplated only a single lane closure during the duration of the project and not a full detour stipulated in our March 20, 2000 Order.  Per Order entered on December 7, 2000, we denied PennDOT’s Petition finding that the Railroad was not in violation of our March 20, 2000 Order.  



We note, however, that on or about December 12, 2000, the Railroad performed certain work at the crossing, installing a new concrete surface.  This work is subject to a final inspection, which has not yet occurred.  We further note that the ruptured main underlying the crossing was not repaired in conjunction with the Railroad’s December 2000 work.  Under the circumstances, we conclude that it is inappropriate to modify our Order of March 20, 2000; THEREFORE,



IT IS ORDERED:  That the Petition to Modify Commission Order which was filed by Reading, Blue Mountain and Northern Railroad Company on November 9, 2000, relative to the Opinion and Order entered herein on March 20, 2000, is denied.  









BY THE COMMISSION,








James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  January 24, 2001

ORDER ENTERED:  January 26, 2001
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