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Redstone Water Company


OPINION AND ORDER

BY THE COMMISSION,



Before the Commission for consideration and disposition are the Exceptions taken to the Initial Decision of Administrative Law Judge (ALJ) Michael A. Nemec, which was issued on November 8, 2000.  The Law Bureau Prosecutory Staff of the Commission (Law Bureau) filed Exceptions on November 27, 2000.  Redstone Water Company (Respondent) and the Office of Consumer Advocate (OCA) filed Exceptions on December 8, 2000.  The Respondent and the OCA filed Reply Exceptions on December 18, 2000.

History of the Proceeding



The ALJ observed that the matter before us began with the Respondent’s proposed rate increase proceeding, Docket No. R‑00974227, Order entered September 18, 1998.  In that Order, the Commission adopted the Recommended Decision of ALJ Nemec, wherein he recommended adoption of a Joint Petition for Settlement between the Office of Trial Staff (OTS) and the Respondent.  As part of that proceeding, a Public Input Hearing was held on May 12, 1998, in the service territory.  Several of the individual ratepayers who testified at the said Public Input Hearing are named Complainants in this proceeding.  



The Complaint of Ms. Susan Balla (Complainant Balla), the lead Complaint here, was filed January 27, 1999.  In addition to Complainant Balla’s Complaint, fifteen (15) additional Complaints were consolidated by Interim Order dated November 19, 1999, for hearing and decision.



On or about June 21, 1999, the OCA filed a notice of intervention in this proceeding.  By Interim Order dated November 19, 1999, the sixteen (16) Formal Complaints in this proceeding were consolidated.  Hearings were held in Pittsburgh on April 4 and 5, 2000.

Description of Company



Redstone Water Company provides water service to the public in the villages of Royal and Allison #1 in Redstone Township, Fayette County, the village of Allison #2 in Luzerne Township, Fayette County, and in the village of Daisytown, which is also known as Crescent Heights, Washington County.  The service territory located in Fayette County is referred to by the Redstone Water Company as the Royal-Allison System, while the service territory in Washington County is denominated as the Crescent Heights System.  The two (2) are not interconnected.  The present consolidated Com​plaint proceeding deals with conditions in the Crescent Heights System.



The Crescent Heights System receives its water supply from a spring known as Hoods Hollow.  The water flows into a clear well where it is chlorinated and then pumped into a standpipe (water tank or reservoir) for distribution by gravity.

Discussion



The ALJ made forty-five (45) Findings of Fact, and reached five (5) Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are modified or reversed by this Opinion and Order.  



The ALJ characterized Complainant Balla’s Complaint as an allegation that the Respondent did not take actions to improve the quality of service which was outlined in its 1998 rate case.  The ALJ observed that Complainant Balla discussed a period of low pressure or no pressure from January 6, 1999, through January 13, 1999.



The ALJ also noted water quality Complaints from Mrs. Theodore (Stephanie) Kotula (Complainant Kotula), Ms. Rabara Blackburn (Complainant Blackburn), Mr. John T. Stone, (Complainant Stone) and Mr. James F. Rohaley (Complainant Rohaley).  A detailed description of the aforementioned Complaints appears at pages 1‑2 of the Initial Decision and is incorporated herein by reference.



Upon his review of the evidence adduced by the Complainant’s testimony and the testimony of the OCA’s expert witness, the ALJ found that the Crescent Heights System water has consistently, and by a large margin, exceeded the Secondary Maximum Contaminant Levels (SMCL) for Total Dissolved Solids [TDS] and for Sulfate.  (I.D., p. 15).



The ALJ cited Pa PUC v PG&W, 79 Pa PUC 349, 358-359 (1993), (PG&W-1993), for the proposition that failing to meet the SMCL standards 12 to 18 percent of the time constituted inadequate service.  The ALJ opined as follows:  

The fact that a customer could not safely wash clothes constituted inadequate service.  The fact that the next glass of water out of the tap could be muddy and foul smelling constituted inadequate service.

(I.D., p. 16).  



The ALJ found that the Respondent was not in compliance with Sections 65(b) and (d) of the Commission’s Regulations, 52 Pa. Code, §§65(b) and (d), regarding pressure gauges and pressure surveys.  The ALJ found further that the pressure testing evidence of record is not conclusive regarding compliance with required pressure levels.  (I.D., p. 19).



The ALJ also found that the Respondent’s billing format was not in compliance with Section 56.15(4) of the Commission’s Regulations, 52 Pa. Code §56.15(4).  The ALJ further found that the Respondent’s failure to separately state the customer charge and the volumetric charge on current bills constituted a violation of the Commission’s Regulations.  (I.D., p. 19).



The ALJ concluded that the Respondent’s water system has serious problems which need to be addressed.  Accordingly, the ALJ recommended adoption, in part, of an OCA proposal to direct the Respondent to perform an engineering study to determine the most cost effective method for bringing its water into compliance with state and federal drinking water standards.  The ALJ noted that the Respondent has agreed that such a study should be performed and is working with the Pennsylvania Department of Environmental Protection (DEP) to arrange for it, but the Respondent did not propose a specific timeframe for doing the study.



The ALJ agreed with the OCA that, unless steps were taken in good faith to improve the situation, the Commission should act to reduce the Respondent’s rates, and/or impose fines for non-compliance with state and federal drinking water standards.  The ALJ, however, did not recommend adoption of the OCA’s recommendation to perform the study within sixty (60) days.  The ALJ recom​mended that the study be done within one (1) year.  (I.D., pp. 19‑20).



In addition to the direction to perform the engineering study, the ALJ recommended that the Respondent be directed to:  (1) submit an implemen​tation plan to the Commission as a result of the engineering study, (2) comply with the Commission’s regulations requiring annual pressure surveys, (3) develop complete and current maps of its distribution system; and (4) consult with the Bureau of Consumer Services regarding billing practices.  The ALJ recommended that, if the Respondent failed to comply with the above require​ments, this Commission should determine the amount of a rate reduction and refunds to Redstone customers in a subsequent proceeding to be commenced within thirteen (13) months after the entry date of this Opinion and Order.



In its Exceptions, the Respondent argues that the ALJ’s determination that its violations of the SMCL standards are violative of the Public Utility Code (Code) is contrary to a prior Commission decision.  Specifically, the Respondent argues that Moodler v. Appalachian Utilities, Inc., docketed at No. C‑00968282 (Order entered July 24, 1997), (Moodler), stands for the proposition that the provision of “hard” water is not a violation of the Code.  (Respondent Exc., pp. 3‑4).



The Respondent argues further that samples of tap water taken from the cold water faucet at the homes of three (3) of its customers were produced at the evidentiary hearing on April 5, 2000.  The Respondent avers that the water samples were clear and had no detectable odor.  The Respondent also argues that every pressure test produced for the record in this proceeding complies with the applicable regulations.  (Respondent Exc., pp. 4‑6).



The Respondent also argues that the Commission has only limited jurisdiction over water quality.  The Respondent cited Rovin v. Pa. P.U.C., 94 Pa. Cmwlth. 71, 502 A.2d 785 (1986), (Rovin), for the proposition that DEP has primary and exclusive jurisdiction over water quality.  (Respondent Exc, p. 23).


In its Reply Exceptions, the OCA counters that the Respondent’s reliance on Moodler is misplaced.  The OCA argues that in Moodler, there were no SMCL violations, while the Respondent’s water quality, in the instant proceeding, has consistently violated the SMCL standards.  (OCA R.Exc., p. 6).



The OCA also opined that the ALJ correctly concluded that Rovin was not directly applicable to the matter before us.  The OCA cited several cases which it contends stands for the proposition that the Commission has the authority to order water utilities to conduct studies or take specific actions to remedy water quality or service problems.  (OCA R.Exc., pp. 18‑19).  



In its Exceptions, the Respondent argues that, during the pendency of the proceeding, it had a pressure gauge available to it and did in fact obtain it during the proceeding.  The Respondent asserts that the Regulation at 52 Pa. Code §65(b) regarding pressure gauges applies to water utilities with over one thousand (1,000) customers.  (Respondent Exc., p. 24).



The OCA argues that, although the Respondent obtained a continuous pressure gauge available to it during the proceeding, there is no evidence of record which indicates that the gauge would be available in the future.  The OCA also cited the testimony of the Respondent’s president that it does not currently have such a gauge.  (OCA R.Exc., p. 19).



The OCA also states that the ALJ correctly found that the Respondent is not in compliance with the Commission’s Regulations at 52 Pa. Code §56.15(4).  (OCA R.Exc., p. 22).



The OCA excepts to the ALJ’s recommendation to extend the timeframe for performing the engineering study to determine the most cost effective method for bringing its water into compliance with state and federal drinking water standards from sixty (60) days to one (1) year.  The OCA argues that during the time it takes to complete the study, the customers of the Respondent will be receiving inadequate service.  The OCA further argues that it has facilitated the process by organizing and updating the dated maps of the system, identifying some of the pressure problems in the system, and exploring some alternative sources of supply.



The OCA urges adoption of its proposal to have the engineering study completed within sixty (60) days.  The OCA offers the alternative that if the Commission adopts the ALJ’s recommendation, that the Respondent should be directed to submit reports to the Commission and the OCA outlining its efforts and progress on the engineering facility study at intervals of three (3) months, six (6) months and nine (9) months from the date of entry of the final Order in this proceeding.



The Respondent maintains that the Commission does not have the authority to direct it to perform the engineering study.  The Respondent cited the testimony of the DEP Sanitarian (Mr. Wolbert) regarding the Small Drinking Water Engineering Services Program.  Mr. Wolbert stated that there may be money available for a feasibility study in the program, but in his opinion, a feasibility study could not be accomplished within sixty (60) days.  (Respondent R.Exc., p. 4).



In its Exception, the Law Bureau expresses its concerns regarding the remedy for non-compliance proposed by the ALJ.  First, the Law Bureau cites Lyness v. State Board of Medicine, 605 A.2d 1202 (Pa. 1992), (Lyness) for the proposition that due process is violated when the members of an administrative agency comingle adjudi​catory and prosecutory functions.  The Law Bureau recommends that the Commission delegate this matter to the Commission’s Office of Trial Staff (OTS) for such further action as may be necessary resulting from the Respondent’s failure to comply with the conditions of the Initial Decision.  The Law Bureau concludes that if further action is necessary, the appro​priate remedy can be ordered at that time.



The Law Bureau raises the concern that the ALJ’s proposed non-compliance remedy, to determine the amount of a rate reduction and refunds to the Respondent’s customers , may be legally infirm.  The Law Bureau opines that to take such an action would result in a retroactive adjustment of rates approved by our September 17, 1998 Order.  The Law Bureau continues that this action would be violative of 66 Pa. C.S. §1308(a) which states that if the Commission determines that rates are unreasonable after a hearing, those rates can be adjusted to “thereafter be observed and in force.”  



The Law Bureau recommends that this defect be cured by the Commission ordering a prospective remedy for non-compliance such as fines or a downward adjust​ment to rates on a prospective basis.  (Law Bureau Exc., pp. 3‑4).  The Respondent agrees with the Law Bureau that the requirements of Lyness should be adhered to, and that any attempt to retroactively adjust the Respondent’s rates would violate §1308(a) of the Code.

Analysis



We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pa. v. Pa. P.U.C., 86 Pa. 410, 485 A.2d 1217, 1222 (1984)).  Any Exception or argument which has not been specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


As previously noted by the ALJ, the matter before us is linked to the Respondent’s most recent rate proceeding concluded by the Commission’s adoption of a Joint Petition for Settlement by Order entered on September 17, 1998.  In his Recom​mended Decision in that matter, which was adopted by the Commission, ALJ Nemec made the following comments:

As to the dirty water and sentiment in the water, the company attributes as the causes either main line breaks or the opening of fire hydrants.  It is clear that much of the Company’s system is of an advanced age.  The adoption and use of the PVC mains may serve to alleviate some of the problems.  Further, with the increased revenue the Company should develop a plan for upgrading or replacing its older facilities.  

(R.D., p. 10).



It is evident that the water quality has been problematic with the Respondent for some time.  Despite the Respondent’s last rate increase, some water quality problems have not been resolved.  Based on our review of the record evidence, we conclude that it is necessary,  and in the public interest that the Respondent be directed to conduct the engineering study recommended by the ALJ.



With regard to the Respondent’s assertion that “hard” water is not a violation of the Code, we reject the Respondent’s assertion that Moodler, cited supra, is controlling in the matter before us.  As noted by the ALJ and the OCA, the facts in Moodler are readily distinguishable from the present case, in that in Moodler the water supplied by the Respondent did not exceed any SMCL standard.



We also reject the Respondent’s argument regarding Rovin, supra, regarding the issue of DEP primacy over water quality regulation.  The Court stated in the Rovin case that the Commission regulates the safety, adequacy and efficiency of water service.  The Court further stated that pursuant to 66 Pa. C.S. §318, the Commission may 

certify to the DEP any question of fact regarding the purity of water supplied to the public by any public utility over which it has jurisdiction.  (Rovin, pp. 783‑785).



In Pa.PUC v Pennsylvania Gas and Water Company, 61 Pa. PUC 409, 416, 74 PUR4th 238 (1986), (PG&W-1986), the Commission dealt with the issue of water quality.  In that case, we observed as follows:

In reaching a determination as to whether a utility has provided adequate and reasonable service, we note that every customer is entitled to water that is fit for the basic, domestic purposes (e.g. cooking, drinking, washing and bathing).  Although a few isolated or sporadic instances or complaints of water received by customers that is unfit for the afore​mentioned basic, domestic purposes would not warrant a finding that a utility has failed in its provision of adequate and reasonable service, we believe that probative evidence in a particular case showing a significant failure on the part of a utility to provide adequate and reasonable service would provide a basis for a conclusion that a utility has provided inadequate service. (Emphasis in original) (footnote omitted).

(PG&W-1986).  



We reach a similar result in the case, sub judice, as in PG&W‑1986.  The testimony herein, leads us to a conclusion that a significant number of customers are receiving water that is not suitable for household purposes.  Ostensibly, the Respondent is in violation of Section 1501 of the Code, 66 Pa. C.S. §1501 by providing inadequate service.  Accordingly, we adopt the recommendation of the ALJ to sustain the water quality Complaints.  



We shall now address the issue regarding the most cost effective method for bringing the Respondent’s water into compliance with state and federal drinking water standards.  We are persuaded by the testimony of Mr. Wolbert (N.T. 350‑351) that the engineering study could not be completed within the sixty (60) day timeframe.  We have carefully considered the position of the OCA that the unsatisfactory conditions will have to be borne by the Respondent’s ratepayers during the twelve (12) month period recom​mended by the ALJ to complete the engineering study.  In consideration of these factors, we deem it most appropriate to adopt the alternative position advanced by the OCA in its Exceptions.  



We will direct the Respondent to submit progress reports to the Commis​sion and the OCA outlining its efforts and progress on the engineering facility study at intervals of three (3) months, six (6) months and nine (9) months from the date of entry of this Opinion and Order.  Additionally, we will direct the Respondent to apply for funding of this study through the Small Drinking Water Engineering Services Program, administered by the DEP, within thirty (30) days after the date of entry of this Opinion and Order.  We will further direct the Respondent to include the status and disposition of the application as part of its reports on the progress of the engineering facilities study.  These reports shall be reviewed by our Bureau of Fixed Utility Services.  



Accordingly, the Exceptions of the Respondent on this issue are denied.  The Exceptions of the OCA are granted, in part, consistent with this Opinion and Order.  The ALJ’s findings and recommendations on this issue are adopted as modified by this Opinion and Order.



With regard to the issue of  a continuous pressure gauge, the Commission’s Regulation at 52 Pa. Code §65.6(b) reads as follows:

Within 2 years after the effective date of this section, each utility shall obtain one or more recording pressure gauges for each separately operated pressure zone for the purpose of making pressure surveys as required by this section.  These gauges shall be able to record a continuous 24-hour test.  Each utility serving 1,000 or more customers or 1,000 or more customers in any separately operated zone of a multi-zone utility shall maintain one or more of these recording pressure gauges in service at some representative point or points in each of the pressure zones of the utility.  (Emphasis added).

Based upon our reading of the Regulation cited immediately above, we find that the Respondent is in compliance with the Commission’s Regulations regarding metering equipment.  Accordingly, we will grant the Respondent’s Exception on this issue.  The Finding of the ALJ, relative to this issue, is reversed consistent with this Opinion and Order.



Pursuant to Commission’s Regulations at 52 Pa. Code §56.15(4), a utility’s bills must specify the amount for basic service and any other charge.  The ALJ found that the current bill sets forth the usage and the total charge.  The Respondent’s bills are not in compliance with 52 Pa. Code §56.15(4), because they do not list the customer charge and the volumetric charge separately.  Accordingly, we adopt the ALJ’s recommendation that the Respondent be directed to modify its billing format to comply with 52 Pa. Code §56.15, within sixty (60) days of the entry date of this Opinion and Order.



Finally, we will address the Lyness issues advanced by the Law Bureau.  We find that the ALJ’s proposed Ordering Paragraph No. 8, which proposes that this Commission shall determine the amount of a rate reduction and refunds to Redstone customers in a subsequent proceeding to be commenced within thirteen (13) months after this order becomes final is inconsistent with Lyness, supra.  Accordingly, we will adopt the Law Bureau’s recommendation to direct that the matter be assigned to the OTS for such further action as may be appropriate.



With regard to appropriate non-compliance penalties under Section 1308(a) of the Code, 66 Pa. C.S. §1308(a), we find consideration of this issue to be premature, and, accordingly, we will make no further comment on this issue.  Therefore, we will grant the Exception of the Law Bureau consistent with this Opinion and Order.



Based upon the foregoing discussion, the Exceptions of the Respondent, the OCA, and the Law Bureau are granted or denied to the extent consistent with this Opinion and Order.  The Initial Decision of ALJ Nemec is adopted as modified by this Opinion and Order; THEREFORE,



IT IS ORDERED,



1.
That the Exceptions of the Redstone Water Company are granted, in part, and denied, in part, consistent with this Opinion and Order.



2.
That the Exceptions of the Office of Consumer Advocate are granted, in part, and denied, in part, consistent with this Opinion and Order.



3.
That the Exceptions of the Law Bureau Prosecutory Staff are granted to the extent consistent with this Opinion and Order.



4.
That the Initial Decision of Administrative Law Judge Michael A. Nemec is adopted as modified by this Opinion and Order.  



5.
That the Complaint of Susan Balla, C-00992270, Yvonne Dickinson, C‑00992139,  John T. Stone, Jr., C‑00992285, Patricia Caeti, C‑00992519, James Rohaley, C‑00992520, John and Gloria Wadsworth, C‑00992521 Rabara Blackburn, C‑00992522 and Mr. and Mrs. Theodore M. Kotula, C‑00992937, all against the Redstone Water Company alleging inadequacy of service, are sustained.



6.
That the Complaints of Julie Ostetrico, C‑00992130, Terri McIntyre, C‑00992512, Edna Clements, C‑00992513, Valinda Tyler, C‑00992514, Maryann Molish, C‑00992515, Lois and David Lytle, C‑00992516, Shelly Terry, C‑00992517, Robert Hill, Sr., C‑00992518, and Elizabeth Wise, C‑00992523, all against the Redstone Water Company, are all dismissed for failure to appear and carry the burden of proof.



7.
That, within twelve (12) months of the date of entry of this Opinion and Order, the Redstone Water Company shall have performed an engineering feasibility study to determine the most cost effective method for bringing the water it supplies its customers into compliance with federal and state drinking water standards, and to assure that its system provides water at pressures that comply with applicable regulatory standards.



8.
That, within intervals of three (3) months, six (6) months and nine (9) months after the date of entry of this Opinion and Order, Redstone Water Company shall submit reports to the Commission and the Office of Consumer Advocate outlining its efforts and progress on the engineering facility study.  The Commission’s Bureau of Fixed Utility Services is duly assigned to review the information submitted pursuant to Ordering Paragraph Nos. 7 and 8.  



9.
That within thirty (30) days of the date of entry of this Opinion and Order, Redstone Water Company shall apply for funding from the Small Drinking Water Engineering Services Program administered by the Department of Environmental Protection of the study described in Ordering Paragraph No. 7.  Redstone Water Company is directed to the include the status and disposition of the application as part of its reports on the progress of the engineering facilities study pursuant to Ordering Paragraph No. 8.



10.
That, upon completion of the required study, Redstone Water Company shall submit the study described in Ordering Paragraph No. 7, along with its plan for implementation of the recommendations contained therein to this Commission for its review and approval, with copies to all parties of record.



11.
That Redstone Water Company shall take all steps necessary to comply with this Commission’s regulations requiring annual pressure surveys and requiring complete and current maps of its water distribution system.



12.
That Redstone Water Company shall, within sixty (60) days of the entry date of this Opinion and Order, contact and consult with the Bureau of Consumer Services of this Commission to bring its billing into compliance with this Commission’s Chapter 56 Regulations, specifically to modify its billing format to separately state the usage level (amount), customer charge, volumetric charge and any surcharges.



13.
That, if Redstone Water Company fails to comply with the foregoing requirements of this Opinion and Order, the matter shall be assigned to the Commission’s Office of Trial Staff for such further action as may be necessary.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 8, 2001

ORDER ENTERED:  February 9, 2001
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