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C-00003609

             v.

T.W. Phillips Gas & Oil Company

OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Letter-Exceptions filed by Shirley Pete
 on December 20, 2000, to the Initial Decision of Admin​istrative Law Judge (ALJ) Michael A. Nemec which was issued on December 11, 2000.  T.W. Phillips Gas & Oil Company (Respondent) filed Reply Exceptions on January 11, 2001.

History of the Proceeding



On May 1, 2000, Joel Pete (Complainant) filed a Formal Complaint against the Respondent wherein he alleged that the Respondent had terminated service to a vacant building without notifying him by telephone or by mail. The Complainant further alleged that the only notice was a notice placed on the front door of the building.  Because he was away, the Complainant did not immediately learn of the shut-off.  The Complainant deduced that since the shut-off occurred during a cold period, the building’s plumbing was damaged from freezing. (I.D., p. 1).



On May 23, 2000, the Respondent filed an Answer to the instant Complaint, including New Matter.  In this pleading, the Respondent denied the allegations of the Complaint.  Moreover, the Respondent also asked in its Answer that the Complaint be dismissed, since it sought the imposition of damages, a matter beyond the scope of the Commission’s jurisdiction.  On July 27, 2000, the ALJ conducted a telephonic hearing.  At the hearing, the Complainant participated pro se and the Respondent was represented by counsel.



On December 11, 2000, the ALJ issued an Initial Decision wherein he recommended that the instant Complaint be dismissed because the Complainant failed to carry his burden of proof.  Exceptions and Reply Exceptions to the Initial Decision were filed as above noted.

Discussion


In his Initial Decision, ALJ Nemec made six (6) Findings of Fact (I.D., pp. 2‑3) and reached four (4) Conclusions of Law (I.D., p. 4) that are incorporated herein by reference unless expressly, or by necessary implication, they are reversed or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pennsylvania v. Pennsylvania Public Utility Commission, 86 Pa. 410, 485 A.2d 1217, 1222 (1984)).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  



We note initially that Shirley Pete, the aunt of the Complainant Joel Pete, is the person who filed the Exceptions herein.  However, Shirley Pete is not a party to this proceeding and did not participate in the hearing before the ALJ.  The threshold inquiry is whether Shirley Pete had standing to participate in this proceeding.  Standing means that a party has a sufficient stake in an otherwise justiciable controversy to obtain a judicial resolution of that controversy.  It is a concept utilized to determine if a party is sufficiently affected so as to ensure that a justiciable controversy is presented.  The requirement of standing is satisfied if it can be said that the party has a legally protectible and tangible interest at stake.  (Black’s Law Dictionary, 5th Ed., 1979, p. 1260).



We further note that standing requires that an aggrieved party have an interest that is substantial, direct, and immediate.  (Penn-Harris Hotel Co. v. Pa.P.U.C., 166 Pa. Super. 394, 71 A.2d 853 (1950)).  To have a substantial interest means that there must be some discernible adverse effect to some interest of the complaining party other than the abstract interest of all citizens in having others comply with the law.  To have a direct interest means that the aggrieved party must show causation of the harm to his interest by the matter of which he complains.  To have an immediate interest means that the nature of the causal connection between the action complained of, and the injury to the person challenging it, is sufficiently close to present a justiciable controversy.  (In Re Francis Edward McGillick Foundation, 642 A.2d 467 (Pa. 1994); Apple v. Comm., Dept. of Insurance, 431 A.2d 1183 (Pa. Cmwlth. 1981)).



It is evident that Shirley Pete, who filed the Exceptions, does not have standing to participate in this proceeding.  As outlined above, Shirley Pete is not a party to this proceeding.  In the earlier stages of this proceeding, Shirley Pete did not respond to the Respondent’s New Matter or Motion to Dismiss, and she made no effort to join with her nephew, the Complainant herein, as a complainant in the action.  Later, during the conduct of this proceeding, she did not participate in the telephonic hearing before the ALJ.
  Additionally, Joel Pete, the Complainant herein, made no attempt to have his aunt become a participant in this proceeding.  



In her Exceptions, Shirley Pete seeks to raise factual issues concerning the appropriateness of a service termination and a claim for damages, which matters were addressed at the hearing and resolved in the ALJ’s Initial Decision.  In addition to the determination of lack of standing, we conclude that Shirley Pete should not now be heard to complain, by way of a Letter that purports to be Exceptions to the ALJ’s Initial Decision, about issues that were specifically addressed during the hearing and resolved in the Initial Decision.
  



Accordingly, since we have concluded that Shirley Pete lacked standing in the instant proceeding, her Exceptions will be denied as improperly filed in the first instance.

Conclusion


We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision and the Exceptions filed thereto.  Premised upon our review, we find that Shirley Pete’s Exceptions are improperly filed due to the fact that she lacks standing in this proceeding.  As a result, those Exceptions will be denied and the ALJ’s Initial Decision will be adopted; THEREFORE,



IT IS ORDERED:  



1.
That the Exceptions filed by Shirley Pete, aunt of the Complainant Joel Pete, on December 20, 2000, to the Initial Decision of Administrative Law Judge Michael A. Nemec which was issued on December 11, 2000, are denied with prejudice.


2.
That the Initial Decision of Administrative Law Judge Michael A. Nemec issued on December 11, 2000, is adopted to the extent that it is consistent with this Opinion and Order.  



3.
That the Complaint of Joel Pete against the T.W. Phillips Gas and Oil Company at the instant docket is dismissed for failure to carry the burden of proof.



4.
That the proceeding at Docket No. C-00003609 is marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 8, 2001

ORDER ENTERED:  March 9, 2001

�	Shirley Peter is not a party to the instant proceeding.  She is the aunt of the Complainant.  (Finding of Fact No. 3, I.D., p. 2).


�	We note that Joel Pete, the Complainant, who did participate in the telephonic hearing, did not file Exceptions to the ALJ’s Initial Decision. 


�	Specifically, the ALJ found that the Respondent herein had presented uncontroverted evidence that there was a past-due balance on the general service account in question and that, when the required payment was not made when due, service was terminated in accordance with applicable regulations.  (I.D., p. 3). 
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