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OPINION AND ORDER

BY THE COMMISSION:  



Before us for consideration and disposition is a letter deemed a Petition for Reconsideration (Petition) filed by Charles Ott (Complainant) on October 5, 2000.  

History of the Proceedings


On January 10, 2000, the Complainant filed a Formal Complaint with the Commission against PECO Energy Company (Respondent).  The Complainant alleged that the Respondent did not timely switch his electric generation supplier from Allegheny Energy Solutions to Exelon Energy.  Essentially, the Complainant sought a rate which was lower than that of the Respondent and a $200 compensation for his loss of time in dealing with this problem.  



On February 3, 2000, the Respondent filed an Answer to the Complaint.  The Respondent, in its Answer, alleged that it was not responsible for switching the Complainant to his preferred electric generation supplier because the Complainant had called to cancel the switch.  Further, the Respondent agreed to reimburse the Complainant for any savings he may have accumulated, as a result of a lower rate, but did not agree to pay $200 in compensatory damages.  



On June 13, 2000, a telephonic hearing was held before Administrative Law Judge (ALJ) Ky Van Nguyen.  The Complainant proceeded, pro se, and the Respondent was represented by counsel.  On August 22, 2000, the ALJ’s Initial Decision was issued in which he dismissed the Complaint for failure of the Complainant to carry his burden of proof.  No Exceptions to the Initial Decision were filed.  In accordance with the pro​visions of Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. §332(h), the decision of the ALJ became final by operation of law.  



On October 5, 2000, the Complainant filed the instant Petition requesting reconsideration of our Opinion and Order entered on September 18, 2000.  

Discussion


We note that the Code establishes a party’s right to seek relief following the issuance of a final decision pursuant to Subsections 703(f) and (g) of the Code, 66 Pa. C.S. §703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of the Commis​sion’s Regulations, 52 Pa. Code §5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. PG&W, 56 Pa. PUC 553 (1982).  



Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  (Duick, p. 558).  A Petition for Reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel argu​ments” not previously heard or considerations that appear to have been overlooked or not addressed by the Commission.  (Duick, p. 559).  



We note that the ALJ dismissed the subject Complaint for failure of the Complainant to meet his burden of proof.  Section 332(a) of the Code provides:  

(a)  Burden of proof.  – Except as may be otherwise provided in Section 315  (relating to burden of proof) or other pro​visions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”

It is well settled in the law that the proponent of a rule or order has the burden of proof.  (66 Pa. C.S. §332(a).  



In the Petition, the Complainant seeks another hearing because he disagrees with the ALJ’s characterization of the evidence, claiming that the Findings of Fact are one-sided and incomplete.  (Petition, p. 1).  



Based on our review of the record in this proceeding, we conclude that the Complainant has failed to present any new and novel arguments so as to persuade us to reconsider our Order entered on September 18, 2000.  Accordingly, we shall not accede to the Complainant’s request for reconsideration of our Opinion and Order entered on September 18, 2000; THEREFORE, 



IT IS ORDERED:  That the Petition for Reconsideration filed by Charles Ott on October 5, 2000, requesting reconsideration of our Opinion and Order entered on September 18, 2000, is denied, consistent with this Opinion and Order.  









BY THE COMMISSION,








James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  March 8, 2001

ORDER ENTERED:  March 9, 2001
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