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OPINION AND ORDER

BY THE COMMISSION:  



Before us for disposition is a Petition for Extension of Time (Petition) filed by the Pennsylvania Department of Transportation (PennDOT) on December 11, 2000, relative to the above‑captioned proceeding.  Consolidated Rail Corporation (Conrail) filed a Response and New Matter to the Petition on January 2, 2001.
  

History of the Proceedings


On May 18, 1989, the Borough of Penn (Borough) filed a Complaint against Conrail.  The Complaint alleged, inter alia, that a Borough bridge originally constructed by the Pennsylvania Railroad Company
 (PPR) was then collapsing and, therefore, should be either replaced or substantially reconstructed.  The construction of the Borough bridge by PPR emanated from a Public Service Commission
 Order dated April 2, 1934.  



An Initial Hearing was held on May 23, 1991, before an Administrative Law Judge (ALJ).  A Recommended Decision was issued on June 18, 1992, allocating costs and assigning various responsibilities between the Borough and Conrail.  The Commission’s Law Bureau, PennDOT, the Borough and the Township of Penn filed Exceptions.  



By Opinion and Order entered on January 5, 1993, the Commission concluded that because of several factual disputes concerning reconstruction and maintenance responsibilities among Conrail, the Borough, the Township of Penn, and the City of Jeanrette, a Joint Petition to Reopen the Record filed by the Borough and the Township of Penn on August 31, 1992, should be granted.  In the aforementioned Opinion and Order, we ordered Conrail to perform an engineering study to determine whether the bridge, here at issue, should be rehabilitated or replaced and that Conrail should report its recommendation to the Commission within one (1) year of the date of entry of that Opinion and Order.  



Following the submission of Conrail’s recommendation pursuant to its engineering study, the case was remanded to the Office of Administrative Law Judge (ALJ) for further hearing to determine the exact location of the bridge and which municipalities actually have property along its boundaries.  



The Presiding ALJ issued a Recommended Decision on Remand on February 2, 1996.  Conrail filed Exceptions to the Recommended Decision on February 27, 1996.  
By Order entered on March 29, 1996, the Commission directed PennDOT to complete the construction of the subject bridge by September 30, 1999.  On September 8, 1998, PennDOT filed a Petition requesting an extension of time, stating that the reason for the extension of time was due to budgetary and funding constraints.  By Opinion and Order entered on February 12, 1999, we granted PennDOT’s request for extension of time until December 31, 2000.  



On December 11, 2000, PennDOT filed the instant Petition seeking an extension of time until May 31, 2002, within which to prepare and submit its detailed plans and description, consistent with the Commission’s prior Orders.  On January 2, 2001, Conrail filed a Response to PennDOT’s Petition.  In its Response, Conrail requests reimbursement for any costs incurred or expended by Conrail for maintenance of the existing structure beyond September 30, 1999.  Specifically, Conrail contends that it is entitled to a reduction in a like amount of costs incurred, expended or allocated pursuant to Paragraph No. 15 of the Commission’s Order entered on March 29, 1996, incorporating terms and conditions of the state‑wide agreement between PennDOT and Conrail.  

Discussion


In its Petition now before us, PennDOT requests an extension of time until May 31, 2002, within which to complete its portion of the bridge reconstruction project as we directed in our Order entered on March 29, 1996.  



We note that Section 1.15(a)(1) of our Regulations, 52 Pa. Code §1.15(a)(1), governs petitions for extension of time within which to comply with an Order of the Commission.  That Section provides, in pertinent part, as follows:  



Except as otherwise provided by statute, whenever under this title or by order of the Commission, or notice given thereunder, an act is required or allowed to be done at or within a specified time, the time fixed or the period of time prescribed may, by the Commission, the presiding officer or other authorized person, for good cause be extended upon motion made before expiration of the period originally prescribed or as previously extended.  Upon motion made after the expiration of the specified period, the act may be permitted to be done where reasonable grounds are shown for the failure to act.  



In the Petition before us, PennDOT states that the funding source has been changed to One Hundred Percent (100%) State funds which necessitated changes in the programming documents.  PennDOT further stated that construction funding on the project will not be provided until Federal fiscal year 2003, which begins in October 2003.  Further, the project did not receive the approval of Southwestern Pennsylvania Commis​sion, the Metropolitan Planning Organization for the region, until January 25, 1999.  Design consultants have been hired and have begun work on the project.  PennDOT expects to bid the project late in 2003 with construction to be completed in 2005.  



In its Response to PennDOT’s Petition, Conrail contends that if we were to grant the request of PennDOT for an extension of time, Conrail should be entitled to reimbursement for any costs expanded beyond September 30, 1999.  In Paragraph No. 14 of its Response, Conrail asserts as follows:  

Any costs incurred or expended by Conrail for maintenance of the existing structure beyond September 30, 1999, would entitle Conrail to a reduction in a like amount of costs incurred, expensed or allocated pursuant to Paragraph (15) of the Commission Order entered March 29, 1996, incorporating terms and conditions of the state‑wide agreement between the Department and Conrail.  

We note that in Ordering Paragraph No. 15 of our Opinion and Order entered on March 29, 1996, we allocated costs to Conrail for work performed pursuant to Ordering Paragraph Nos. 7, 8, 9, 10, and 11 of the said Order.  That allocation of costs was consistent with the terms and conditions of the statewide agreement between PennDOT and Conrail (Order entered March 29, 1996, ¶15).  



We note further that Conrail has not indicated what funds, if any, have been expended to date nor has Conrail made any projections of anticipated expenditures in the future relative to our direction in our Order of March 29, 1996.  We recognize that if Conrail is entitled to reimbursement of any costs or expenses incurred, relative to the subject bridge, Conrail is not estopped from filing a Petition with the Commission demonstrating the amount expended and justification for reimbursement.  



Based on our review of the instant Petition, in light of the record as developed in this proceeding, we conclude that the assertions of PennDOT demonstrate that PennDOT’s failure to timely comply with the directives in our Opinion and Order of March 29, 1996, was primarily due to circumstances beyond the control of PennDOT.  Accordingly, we find that it is consistent with the public interest and with the safety and well‑being of the travelling public to accede to the request of PennDOT to grant a further extension of time; THEREFORE, 



IT IS ORDERED:  



1.
That the Petition For Extension of Time filed by Pennsylvania Department of Transportation on December 11, 2000, requesting an extension of time until May 31, 2002, within which to comply with the Order entered on March 29, 1996, as amended, is granted, nunc pro tunc, consistent with this Opinion and Order.  



2.
That Ordering Paragraph No. 7 of the Order entered herein on March 29, 1996, as modified by our February 12, 1999 Order, is further modified to read as follows (modification in bold):  

7. That the Pennsylvania Department of Transportation, having agreed to do so, at its initial cost and expense, by May 31, 2002, shall prepare and submit to all parties for review and to this Commission for review and approval detailed right‑of‑way and construction plans for the construction of a new bridge, to replace the existing bridge and for the construction of any necessary highway approaches to the new bridge.  The new bridge is to be constructed to provide for, but not be limited to, the following:  

a. The new bridge is to be constructed to present day design standards for loads and width for the class and volume of traffic likely to use the Burrell Hill Road Bridge; 

b. The minimum vertical clearance under the bridge shall conform to the requirements set forth at 52 Pa. Code §33.121 (Overhead clearance); 

c. The minimum side clearance between the tracks and the bridge shall conform to the requirements at 52 Pa. Code §33.122 (Side clearances).  



3.
That Ordering Paragraph No. 8 of the Order entered herein on March 29, 1996, as modified by our February 12, 1999 Order, is modified to read as follows:  

8. That the Pennsylvania Department of Transportation, by May 31, 2002, at its initial cost and expense, shall prepare and submit a metes and bounds description of any railroad property required to be appropriated by the Commission for the project, subsequent to which the described property shall be appropriated according and pursuant to the provisions of Section 2702(b) of the Public Utility Code, 66 Pa. C.S. §2702(a).  



4.
That, in all other respects not inconsistent herewith, the Order of March 29, 1996, as amended, shall remain in full force and effect.  









BY THE COMMISSION,








James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  March 8, 2001

ORDER ENTERED:  March 13, 2001

	� 	On January 30, 2001, PennDOT filed an Answer to Conrail’s Response and New Matter.  


	� 	PPR was the predecessor railroad to Conrail at this crossing.  


	� 	The Public Service Commission was the predecessor to the Public Utility Commission.  
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