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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions which were filed on December 6, 2000, by Norfolk Southern Railway Company (Norfolk Southern) to the Recommended Decision of Administrative Law Judge (ALJ) Richard M. Lovenwirth, which was issued on November 16, 2000, in the above-captioned proceeding.  No Reply Exceptions have been received.  

History of the Proceeding



On May 2, 2000, Stephen B. Gothreau (Complainant) filed a Formal Complaint against Norfolk Southern which alleged that, on May 2, 2000, at 12:45 p.m., Norfolk Southern’s engine 8600, being the lead engine of a train, was not equipped with a flush toilet or similar device, in contravention of Section 33.62 of the Commission’s Regulation, 52 Pa. Code §33.62.



An Answer and New Matter were filed by Norfolk Southern on June 26, 2000, wherein it was admitted the facts as set forth in the Complaint (regarding the operation of a lead locomotive not equipped with a flush toilet).  However, the Answer further averred that the incident in question was an isolated one, and that there were extenuating circumstances that caused the incident.  Specifically, Norfolk Southern contended, in its Answer, that the rail yard was full and it would have taken four (4) hours to have another engine substituted, which said engine was positioned in the opposite direction.  It is further alleged that there were flush toilets available to the train crews in other trail engines.  It was also stated that the lead engine was equipped with a “dry hopper” toilet, which constitutes a “similar device” to a flush toilet.



Additionally, Norfolk Southern asserts that the Commission lacked jurisdiction over this dispute due to preemption by the Federal government.  Lastly, the Answer stated that it is Norfolk Southern’s intention to operate, whenever reasonably possible, all locomotives which contain a chemical or flush toilet, and that Norfolk Southern is presently in the process of refitting all locomotives with such systems.



On August 3, 2000, a Petition to Intervene (Petition) was filed with the Commission by the United Transportation Union, Pennsylvania State Legislative Board (Intervenor), which asserted that the incident, as described in the Complaint, was not an isolated one.  No Answer was filed to the Petition.  ALJ Lovenwirth subsequently issued an Order that granted the Petition.



An initial hearing was convened in Scranton on September 12, 2000, at which time the Parties requested that the Commission approve a Settlement Agreement which was subsequently consummated, and which is found at pages 16-22 of the transcript in this proceeding.  In his Recommended Decision, issued on November 16, 2000, the ALJ recommended that the Commission approve the Settlement Agreement executed by the Parties.   



Exceptions to the Recommended Decision were filed as above noted.

Discussion



In his Recommended Decision, ALJ Lovenwirth drew one (1) Conclusion of Law (R.D., p. 4).  We shall adopt and incorporate herein by reference the ALJ’s Conclusion of Law, to the extent that it is not expressly, or by necessary implication, overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pennsylvania v. Pennsylvania Public Utility Commission, 86 Pa. 410, 485 A.2d 1217, 1222 (1984)).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  



In its Exception No. 1, Norfolk Southern objects to the ALJ’s discussion of the issue of Federal preemption found on pages 2-3 of the Recommended Decision.  Norfolk Southern contends that that discussion should be struck from our final Order herein for a number of reasons.  (Exc., pp. 1-2).



On review of this Exception, we find it to be meritorious.  The ALJ, on pages 2-3 of his Recommended Decision, includes a short discussion of the issue of federal preemption, which is not relevant to a disposition of the issues raised in the instant Recommended Decision.  The major purpose posed by this phase of the instant proceeding is whether we should approve the Settlement Agreement that had been previously reached among the Parties.  



We note in passing that it is our policy to encourage settlements between and among parties.  See Section 5.231 of the Public Utility Code, 52 Pa. Code §5.231; See also Section 69.391 et seq. of the Public Utility Code, 52 Pa. Code §69.391 et seq., which deals with mediation process regulations.  It is also our policy to accept settlements as agreed upon between and among parties unless such settlements are clearly contrary to the public interest or to public safety.  



We also note that, in the instant proceeding, the Parties agreed to avoid litigation on the very issue of federal preemption, and instead pursued, and achieved, a Settlement Agreement that was acceptable to all the Parties.  In particular, Norfolk Southern consented to the Commission’s jurisdiction herein for the purpose of effectuating the terms of the Settlement Agreement.  Part of the inducement for Norfolk Southern to agree to settle this matter upon the terms outlined in the record was that Norfolk Southern could thereby avoid further litigation herein, including the introduction of evidence on the issue of Federal preemption.  



Accordingly, we find that it was erroneous for the ALJ to address the issue of Federal preemption in his Recommended Decision, and thereby to “open the door” to further litigation on this issue.  We shall, therefore, grant Norfolk Southern Exception No. 1, thereby striking from the ALJ’s Recommended Decision, his discussion of the issue pertaining to Federal preemption.  



In its Exception No. 2, Norfolk Southern objects to the ALJ’s failure to include certain additional terms agreed upon among the Parties in his paraphrasing of the Stipulation which is found on pages 3 and 4 of the Recommended Decision.



Specifically, Norfolk Southern complained in the instant Exception that the ALJ had failed to state that, in agreeing to the instant Settlement Agreement, Norfolk Southern had admitted no liability in this case.  On review of the transcript herein, we find that Norfolk Southern’s contention on this issue is well founded.  We note that in his recitation for the record of the terms of the Settlement Agreement, counsel for Norfolk Southern stated, as Number 5 of the terms, that, in agreeing to the instant Settlement terms, Norfolk Southern admitted no liability in this proceeding.  (Tr., p. 20). 



Secondly, Norfolk Southern points out that the on-the-record agreement provided that, in addition to the United Transportation Union, Pennsylvania State Legislative Board, Intervenor, the relevant reports
 must also be made to the Chairman of the Pennsylvania State Legislative Board of the Brotherhood of Locomotive Engineers.  On review of the transcript herein, we find that contention to be correct, in that the Chairman of the Pennsylvania State Legislative Board of the Brotherhood of Locomotive Engineers is specifically named on page 18 of the transcript.



Finally, Norfolk Southern points out that reports to be made by it to these union representatives should additionally include statements from Agreement employees involved, if such statements are submitted to Norfolk Southern.  On review of the transcript, we again find this contention to be meritorious.  We note that counsel for Norfolk Southern, in reciting the terms of the Settlement Agreement, stated the following as Points 2 and 3 of the Settlement Agreement:

2. Such report will be submitted to the UTU
 and the BLE
 as soon as possible by Norfolk Southern’s General Manager-Northern Region after having received the report, but in no case more than 10 days after the incident.


3. Such report will contain information regarding the time, date, location, description of the equipment, train number, other locomotives available, statements from the supervisory employee or employees involved as well as from the Agreement employee or employees involved.  

(Tr., p. 19).  

Therefore, we conclude that it is reasonable and appropriate to modify the ALJ’s Recommended Decision to include the foregoing terms of the Settlement Agreement.  Accordingly, we shall grant Norfolk Southern’s Exception No. 2, consistent with this Opinion and Order.  

Conclusion


We have carefully reviewed the record as developed in this proceeding, including the ALJ's Recommended Decision and the Exceptions filed thereto.  Premised upon our review, and for the reasons outlined above, we will grant Norfolk Southern’s Exceptions.  Accordingly, the ALJ's Recommended Decision is adopted, as modified by this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by Norfolk Southern Railway Company on December 6, 2000, to the Recommended Decision of Administrative Law Judge Richard M. Lovenwirth, are granted, consistent with this Opinion and Order.



2.
That the Recommended Decision of Administrative Law Judge Richard M. Lovenwirth, which was issued on November 16, 2000, is adopted as modified by this Opinion and Order.



3.
That the oral petition for approval of the Settlement Agreement of the Parties, as set forth in the transcript of this proceeding as set down on September 12, 2000, is granted, and that said Settlement Agreement is approved.



4.
That the Complaint proceeding at Docket No. C‑00003668 is hereby terminated and marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 8, 2001

ORDER ENTERED:  March 13, 2001

�	Specifically, reports of any incident in which a train is operated more than sixty miles within the borders of Pennsylvania without an engine equipped with a flush or chemical toilet in the lead.  


�	United Transportation Union 


�	Brotherhood of Locomotive Engineers 
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