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OPINION AND ORDER

BY THE COMMISSION:  



Before us for disposition is a Petition for Reconsideration and Request for a Hearing (Petition) filed by the Borough of Leetsdale (Leetsdale) on January 24, 2001.
 

History of the Proceedings


By Order entered November 3, 1995, Leetsdale was ordered to prepare and submit preliminary construction plans to the Commission for the construction of a bridge 

to carry Ferry Street over and above the tracks of Consolidated Rail Corporation in Leetsdale Borough, Allegheny County.  The aforesaid Order was subsequently modified by Secretarial Letter issued, pursuant to Section 2702 of the Public Utility Code, 66 Pa. C.S. §2702, on July 29, 1997, which extended the date of construction plan submission until December 31, 1998.  Subsequently, by Order entered April 2, 1999, the date for construction plan submission was again extended until December 31, 1999.  



On or about November 15, 1999, Leetsdale filed a Petition to Amend Order and an Extension of Time to comply with the July 29, 1997 Order, as amended, asserting that final construction plans were not yet completed.  No party filed a response opposing the request.  



In its November 15, 1999 Petition, Leetsdale requested that Ordering Paragraph No. 4 of the July 29, 1997 Order, as amended, which modified Ordering Paragraph No. 4 of the November 3, 1995 Order, be further modified to extend the time for preparation and submission of the plans to December 31, 2000.  By Opinion and Order of January 12, 2000, Leetsdale’s Petition was granted.  



On November 1, 2000, Leetsdale filed a Petition to further extend the time for preparation and submission of the plans to December 31, 2001.  On January 12, 2001, we directed Leetsdale to comply fully with the provisions of our previous orders within sixty (60) days from the entry date of our Opinion and Order.  



On January 24, 2001, Leetsdale filed the instant Petition requesting reconsideration of our Opinion and Order of January 12, 2001.  

Discussion


We note that the Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of a final decision pursuant to Subsections 703(f) and (g) of the Code, 66 Pa. C.S. §703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of the Commission’s Regulations, 52 Pa. Code §5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. PG&W, 56 Pa. PUC 553 (1982).  



Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  (Duick, p. 558).  A Petition for Reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations that appear to have been overlooked or not addressed by the Commission.  (Duick, p. 559).  



In its Petition, Leetsdale asserts, inter alia, as follows:  

(a) That the subject project is on the 12‑year Transportation Improvement plan with a funding breakdown of 80% federal, 15% state, and 5% local; 

(b) That because Federal money is funding the subject project, and because the use of Federal Highway Administration Funds in the Commonwealth of Pennsylvania is controlled by the Pennsylvania Department of Transportation (“PennDOT”), the subject project must follow the PennDOT multiple step Development process; 

(c) That the aforesaid development process is essentially a sequential process whereby each phase must be completed before the next phase can begin, 

(d) That the aforesaid development process is designed to require, inter alia, the assessment and approval of multiple federal and state agencies, including, but not limited to:  the U.S. Environmental Protection Agency; the U.S. fish and Wildlife Agency; the U.S. Corp of Engineers; the Pennsylvania Department of Environ​mental Protection; the Pennsylvania Agricultural Board; the Pennsylvania Bureau of Environmental Quality and the Pennsylvania Historic and Museum Commission; 

(e) That the Petitioner has, since the inception of the subject project diligently submitted the necessary documents for review and approval by the Agencies described in subsection (d) above, but after submission of documents, the Petitioner has been required to wait for the necessary approvals; 

(f) That the Petitioner’s frustration with the length of time that various approvals were taking led to a personal meeting between the Petitioner and Brad Mallory, the Pennsylvania Secretary of Transportation, on February 14, 2000; and, 

(g) That as a result of the aforesaid meeting with Secretary Mallory, the subject project was placed on an accelerated schedule.  

(Petition, pp. 2‑3).  



In addition, Leetsdale asserts that since it filed the Petition to Modify Order and request for an Extension of Time on November 1, 2000, the following events have occurred:  

1. The Draft Criteria of Effect Report has been submitted to PennDOT; and, 

2. The Preliminary Traffic analysis has been submitted to PennDOT; and, 

3. The updated step 9 Plans have been submitted to PennDOT; and, 

4. PennDOT has distributed Final Design Scope of Work to three (3) short listed engineering firms; and, 

5. That on Friday, January 19, 2001, the three (3) short listed engineering firms submitted their respective proposals to PennDOT for review and ultimate reward.  

(Petition, pp. 3‑4).  



Based on our review of the record in this proceeding, we conclude that Leetsdale has presented new and novel information so as to persuade us to reconsider our Opinion and Order entered on January 12, 2001.  However, we also note that, to date, we have granted three (3) previous extensions of time to Leetsdale to provide the Commis​sion with the required construction plans.  Consequently, we find that Leetsdale is requesting an inordinate amount of time within which to complete and submit the necessary construction plans which should have been submitted as directed by our Opinion and Order of July 29, 1997, as originally amended.  Under the circumstances, we conclude that six (6) months from the entry date of this Opinion and Order is a reasonable time period for Leetsdale to comply with our Order of July 29, 1997, as amended.  



Accordingly, we shall accede to Leetsdale’s request for reconsideration of our Opinion and Order entered on January 12, 2001.
  We will grant an additional six (6) months from the entry date of this Opinion and Order, within which Leetsdale is to comply with our Order of July 29, 1997, as amended.  We caution Leetsdale PennDOT that a failure to adhere to the directives contained in our Opinion and Order of July 29, 1997, as amended, may result in this matter being referred to our Law Bureau for such further action as deemed appropriate; THEREFORE, 



IT IS ORDERED:  



1.
That the Petition for Reconsideration and Request for a Hearing filed by the Borough of Leetsdale on January 24, 2001, requesting reconsideration of our Opinion and Order entered on January 12, 2001, within which to comply with the Order entered July 29, 1997, as amended, is granted, consistent with this Opinion and Order.  



2.
That, no later than six (6) months following the entry date of this Opinion and Order, the Borough of Leetsdale shall submit construction plans to the Commission, for approval, relative to the construction of a bridge to Ferry Street over and above the tracks of Consolidated Rail Corporation in Leetsdale Borough, Allegheny County.  



3.
That if the Borough of Leetsdale fails to comply with Ordering Paragraph No. 2 above, the instant proceeding shall be referred to the Commission’s Law Bureau for such further actions as deemed appropriate.  



4.
That in all other respects not inconsistent herewith, the Order of July 29, 1997, as amended, shall remain in full force and effect.  









BY THE COMMISSION,








James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  March 8, 2001

ORDER ENTERED:  March 13, 2001

	� 	On February 5, 2001, Consolidated Rail Corporation (Conrail) filed a Response to the Petition.  


	� 	Leetsdale has requested that it be afforded a hearing to demonstrate to the Commission that it has exercised due diligence to engineer the project within the parameters of the development process.  
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