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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions (Exc.) filed by the following Parties on April 3, 2000: AT&T Communications of Pennsylvania, Inc. (AT&T); MCI WorldCom Inc. (MCIW); and the Office of Consumer Advocate (OCA).  These Exceptions were filed in response to the Recommended Decision (R.D.) that was issued on March 14, 2000, by Administrative Law Judge (ALJ) Richard Lovenwirth.  On April 13, 2000, Bell Atlantic-Pennsylvania, Inc.,
 filed Replies to the Exceptions.  (R.Exc).



The Parties also made the following filings with respect to the Exceptions.  On April 13, 2000, Verizon filed a Motion to Strike Portions of the Exceptions filed by AT&T, MCIW, and the OCA.  On April 21, 2000, the OCA filed an Answer to Verizon's Motion to Strike Portions of the Exceptions.  On April 24, 2000, AT&T and MCIW each filed an Answer to Verizon's Motion to Strike Portions of the Exceptions.  On May 4, 2000, Verizon filed a Response to the Answers to Verizon's Motion to Strike Portions of the Exceptions.  On May 12, 2000, the OCA filed a Motion to Strike Verizon's Response to the Answers to Verizon's Motion to Strike Portions of the Exceptions.

History of the Proceedings


On November 18, 1998, Keith R. McCall (Complainant), a Representative in the Pennsylvania General Assembly, filed this Complaint on behalf of certain of his constituents.  The Complaint seeks to include the Palmerton Telephone Company’s (PTC) Palmerton exchange in Verizon’s Lehighton exchange’s local free calling area.  On December 14, 1998, Verizon filed an Answer, New Matter, and Motion to Join PTC as an Indispensable Party to this proceeding.  On January 20, 1999, Verizon filed a Motion to Dismiss, or In the Alternative to Join Indispensable Parties (i.e., the universe of inter​exchange carriers [IXCs] registered to do business in Pennsylvania) to this proceeding because IXCs currently have the rights to carry toll traffic and their interests may be directly affected by the outcome of this proceeding.  By Order issued on March 19, 1999, the ALJ joined PTC as an additional Respondent, along with the other IXCs listed in the caption above.  (R.D., pp. 1-2).



On December 29, 1998, the OCA filed a Notice of Intervention.  On January 28, 1999, the ALJ conducted a Telephonic Prehearing Conference.  By letter dated February 4, 1999, the Complainant amended the Complaint to request one-way extended area service (EAS) into the Palmerton telephone exchange from Verizon's Lehighton telephone exchange.  Hearings were held in Scranton, PA.  The record consists of 563 pages of Transcript, and three (3) statements.  (R.D., pp. 2-3).



On March 14, 2000, the ALJ issued his Recommended Decision in which he recommended, inter alia, that the Complaint be sustained, in part, and that optional calling plans (OCPs) be implemented by certain IXCs as specified in the Recommended Decision.  (R.D., pp. 19-22).  As outlined above, three (3) Parties filed Exceptions.  Other pleadings were also filed as outlined above.

Discussion
ALJ’s Recommended Decision



Premised on his review, evaluation, and analysis of the record evidence as developed in this proceeding, the ALJ found that virtually no adverse impact will be felt upon the Lehighton exchange community if EAS is denied and if OCPs are to be pro​vided by the IXCs, consistent with Section 63.73(c) of the Commission’s Regulations, 52 Pa. Code §63.73(c).  The ALJ concluded that it was clearly within the purview of the Commission’s jurisdiction to order IXCs to implement OCPs.  (R.D., p. 8).  

Preliminary Motions



Before addressing the issues raised in the Exceptions, we will address certain issues raised by the preliminary motions herein.

The OCA’s Motion to Strike



The OCA filed Exceptions to the ALJ’s Recommended Decision on April 3, 2000.  On April 13, 2000, Verizon filed Reply Exceptions and a Motion to Strike Portions of the OCA’s Exceptions.  On or about April 21, 2000, the OCA, AT&T, and MCIW filed Answers to Verizon’s Motion to Strike.



Thereupon, Verizon filed a Response to the Answers on May 4, 2000.  On May 12, 2000, the OCA filed a Motion to Strike Verizon’s Response on the basis that the Commission’s Rules of Administrative Procedure do not allow for the filing of a Response to an Answer to a Motion.  (OCA’s Motion to Strike, filed on May 12, 2000, pp. 1-4).



On consideration of the OCA’s Motion to Strike, we find it is meritorious, and we shall, therefore, grant the OCA’s request.  According to Section 5.103(b) of our Rules of Administrative Procedure, 52 Pa. Code §5.103(b), a motion may be made in writing at any time.  Section 5.103(c), 52 Pa. Code §103(c), provides a period of ten (10) days within which a party can answer or object to a motion.  We note that no provision exists in our Rules of Administrative Procedure that would permit the filing of a Response to an Answer to a Motion.  Our Rules of Administrative Procedure would allow a party to seek a waiver of our Rules in order to file such a pleading.  However, Verizon did not seek such a waiver nor did it petition to file a Response.



Accordingly, as stated above, the OCA’s Motion to Strike that was filed on May 12, 2000, shall be granted, and we shall disregard Verizon’s Response to the Answers filed by AT&T, MCIW, and the OCA.

Verizon’s Motion to Strike


As outlined above, on April 13, 2000, Verizon filed a Motion to Strike Portions of Exceptions filed by AT&T, MCIW, and the OCA (Motion to Strike).



Verizon moved to strike certain portions of AT&T's Exceptions.
  On review of the relevant portion of Verizon’s Motion to Strike, we find that it lacks merit.  

We have reviewed the contested portions of AT&T’s Exceptions, and we find that they refer to undisputed matters of public record.  Some of the pertinent matters are set forth in tariffs filed with the Commission, or are even publicly posted on the Commission’s website.  For these reasons, Verizon’s Motion to Strike, as it relates to portions of AT&T’s Exceptions, is denied.



With respect to MCIW’s Exceptions, Verizon moved to strike much of those Exceptions, arguing that MCIW did not participate in the hearings and, accordingly, has no right to except to the ALJ’s decision because of lack of evidence on the record.  Specifically, Verizon objects to the portion of MCIW’s Exceptions wherein it argues on behalf of “the interexchange carriers (IXCs)” or “all IXCs.”  Verizon points out that only AT&T participated in the evidentiary portions of this proceeding and, accordingly, there is no basis on which to allow MCIW to presume facts and attitudes held by other IXCs.  Verizon argues that, without any evidence of record, imputing evidence or positions to other IXCs is not appropriate.  (Verizon Motion to Strike, pp. 2-3).



On review of Verizon’s Motion to Strike, as it relates to portions of MCIW’s Exceptions, we find that it lacks merit.  In the instant proceeding, MCIW excepted to the ALJ’s decision, stating that the ALJ had incorrectly concluded that, although the criteria was met for EAS polling, the law would allow for an OCP as an equivalent remedy.  According to MCIW, the ALJ further incorrectly concluded that he could design the OCP at certain rates, and impose them on the IXCs.



On review of this issue, we conclude that MCIW was within its rights to argue points of law on behalf of itself and on behalf of all similarly situated IXCs.  We further conclude that MCIW may properly argue for what it views as the appropriate application of access charges.  Accordingly, because we conclude that MCIW was within its rights to make the above-described arguments, Verizon’s Motion to Strike, as it relates to portions of MCIW’s Exceptions, is denied.



Finally, Verizon moved to strike certain portions of the OCA’s Exceptions.
  In the relevant portion of its Motion to Strike, Verizon challenges two (2) sentences in the OCA’s Exceptions.  The first sentence contains a reference to many customers continuing to pay “high toll charges” and the other sentence contains a reference to bills being confusing or becoming “even more confusing.”  Verizon argues that there is no “evidence of record” to support these two (2) assertions.



On review of the relevant portion of Verizon’s Motion to Strike, we find that it also lacks merit.  We have reviewed the contested portions of the OCA’s Exceptions, and we find that they are founded on evidence of record in this proceeding, and/or on reasonable inferences to be drawn therefrom.  For these reasons, we shall deny Verizon’s Motion to Strike, as it relates to portions of the OCA’s Exceptions.  



Accordingly, in light of the preceding discussion, Verizon’s Motion to Strike is denied in its totality.

Exceptions



We note that, in his Recommended Decision, the ALJ made specific Findings of Fact and Conclusions of Law.  (I.D., pp. 3‑6, and 19-21, respectively).  We incorporate those herein by reference, unless modified or reversed, expressly or by necessary implication, by this Opinion and Order.



We further note that any issue or exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  (Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984)).



As noted above, the ALJ recommended, inter alia, that the instant Complaint be sustained, in part, and that OCPs be implemented by certain IXCs as specified in the Recommended Decision.  (R.D., pp. 19-22).  Specifically, the ALJ denied the requested EAS and, instead, ordered relief not requested in the Complaint.  In that regard, he recommended that IXCs shall file OCPs for calls from Lehighton to Palmerton that meet the following criteria: a monthly service fee of $4.00, a block of calling time not exceeding 300 minutes per month for $3.00, an additional block of 1,000 minutes for $2.00, and an additional block for usage above 1,000 minutes for $1.00.  (R.D., p. 10).



Also, as noted above, AT&T, MCIW (collectively, the active IXCs) and the OCA filed Exceptions to the ALJ’s Recommended Decision.
  Read together, these Exceptions address two (2) primary issues:  (1) the propriety of the ALJ’s mandating the filing of an OCP by the IXCs joined in this proceeding; and (2) whether the ALJ erred in not granting EAS from the Lehighton exchange to the Palmerton exchange.  We will address all the Exceptions in this organizational framework.



Both of the active IXCs argue that the ALJ does not have the authority to mandate the particular OCP contained in his Recommended Decision, and that the OCP mandated by the ALJ may violate state and federal laws.  The active IXCs further allege that the OCP mandated by the ALJ constitutes illegal toll rate deaveraging and is confiscatory.  MCIW argues further that the mandated OCP would constitute an undue burden on the IXCs’ billing systems, and that Chapter 30 requires only one (1) OCP per IXC.  (MCIW Exc., pp. 7-14; AT&T Exc., pp. 2-13).  Also, AT&T excepts to the ALJ’s finding that it did not have a properly filed OCP.  (AT&T Exc., pp. 2-7).



The active IXCs also except to the OCP mandated by the ALJ on the basis that they must be able to recover their costs of service for this particular route and offering.  (AT&T Exception D, ¶¶14-18; MCIW Exception II.A, pp. 7-9).



On review of this issue, we conclude that the ALJ erred in his determination to order IXCs to offer plans that do not necessarily recover all costs directly associated with that service.  Before we discuss the specifics as to why we disagree with the ALJ-mandated OCP, we believe it is important to first address the pertinent standards that we use for granting EAS.



We note that our Regulations provide that an interLATA route qualifies for EAS if the monthly calling frequency is 5.50 calls or more per access line to the receiving exchange.  (52 Pa. Code §63.74(2)).
  In addition, our Regulations provide that the Commis​sion may grant EAS in response to a complaint based upon an evaluation of the following criteria:  

(1)
The amount of toll charge traffic between the two exchanges.

(2)
The cost to the utility of implementing extended area service.

(3)
The potential increase in local service charge due to implementation of EAS versus the current cost to subscribers for interexchange toll calls.

(4)
The demography and proximity of the exchanges as indicating community of interest.

(5)
The availability of alternatives to EAS.

(6)
The economic effect on the community if the local service area is not extended.

52 Pa. Code §63.77.



The record indicates that the ALJ evaluated the evidence in light of these criteria.  (R.D., pp. 15-18).  He concluded that the evidence weighed in favor of granting EAS on the first three (3) criteria and weighed “heavily” in favor of granting EAS on the fourth criterion.  (R.D., pp. 16-17).  On the fifth criterion, the ALJ referred to the OCPs that he ordered (described above) and concluded that these OCPs would provide a viable alternative to EAS.  As such, the ALJ noted that this factor weighed heavily against granting EAS.  With regard to the sixth criterion, the ALJ concluded that the evidence weighed against EAS since the OCPs would eliminate any economic harm to the community.  Considering the evidence and criteria as a whole, the ALJ found that the OCA and Representative McCall failed to satisfy their burden of proving that EAS was warranted, primarily because of the availability of the OCPs that the ALJ ordered.  (R.D., p. 18).  



We agree with the ALJ’s analysis of the first four (4) criteria.  With regard to the first criterion, the record evidence demonstrated a calling frequency of 4.62 calls per access line, per month.  Although this level is below the 5.5 calls threshold for automatically granting EAS, we are of the opinion that, when viewed in light of the other record evidence that indicates a strong community of interest as discussed below, our discretion to grant EAS is supportable.  



With regard to the second criterion (i.e., the cost of granting EAS), we agree with the ALJ that the $63,400 cost to Verizon for installing additional trunks to implement EAS “is not a relatively large sum.”  (R.D., p. 16).  We believe that this criterion also weighs in favor of granting EAS.  We also agree with the ALJ’s conclusion that criteria (3) and (4) (i.e., whether granting EAS will increase local service charges, and whether a community of interest exists within the proposed EAS area, respectively) both weigh in favor of granting EAS.



This brings us to the OCPs mandated by the ALJ in the Recommended Decision.  With regard to the ALJ’s analysis of criterion (5) (i.e., alternatives to EAS, or OCPs), we believe it is necessary to review the propriety of the OCPs that he ordered.  It is important to recognize at the outset that the relief sought in the Complaint concerns EAS and not OCPs.  We note that while Section 63.77(5) calls for an evaluation of alternatives in deciding whether to grant a complaint seeking EAS, the regulation does not suggest that an EAS complaint proceeding is the appropriate time or place to develop and enforce alternatives to EAS.  Accordingly, we disagree with the ALJ's approach of fashioning an OCP in an EAS complaint case, and then using the OCP as a basis for denying EAS.



In evaluating the OCPs ordered by the ALJ, we believe it is important to consider two (2) additional issues:  (1) whether the evidence of record supports the OCPs, and (2) whether AT&T's Commission-approved OCP was proven to be legally deficient.  On the first issue, the evidence plainly does not support the one-size-fits all OCP ordered in the Recommended Decision.  No mention of the plan occurs in the ALJ’s Findings of Fact, because no evidence existed to support it.  We disagree with Verizon's argument (Replies to Exceptions, pp. 3, 4, 6) that the burden was on the IXCs to introduce evidence regarding their costs in this proceeding because this was an EAS complaint case, and not a rate case. 



With regard to the second issue, we also disagree with the conclusion in the Recommended Decision that AT&T’s Commission-approved OCP does not comply with the Regulations.  It appears that the ALJ found the OCP deficient because it did not offer a “block of time for calls for a flat fee and a continuing discount for usage exceeding the initial block.”  (R.D., pp. 4, 9, quoting 52 Pa. Code §63.73(c)(1)).  However, we note that the Regulation in Section 63.73(c)(1) does not necessarily require this type of plan.  Read as a whole, the Regulation requires that when the monthly calling frequency from one exchange to another over an interLATA route exceeds 2.00 calls per access line, the IXC shall offer one (1) of the following rate options:

(1)
The ability to purchase a block of time for calls for a flat fee and a continuing discount for usage exceeding the initial block of time to the receiving exchange during each billing period.

(2)
Another alternative rate option approved by the Commission.

52 Pa. Code §63.73(c)(1),(2).  



It is clear that either a “block of time” type of OCP or another alternative can satisfy the IXC’s obligation under this language.  In the case of AT&T, this Commis​sion had already approved such an alternative.  The ALJ’s interpretation of this Regu​lation may be due to his misstatement of the text of the regulation – he inserted the word “and” at the end of §63.73(c)(1), which may have led him to conclude that both a block of 

time plan and an alternative must be offered.
  This misstatement may have originated in Verizon's Main Brief (p. 22), although the error was pointed out in AT&T's Reply Brief (p. 3).



Accordingly, we conclude that the ALJ erred in ordering IXCs to imple​ment an OCP that was not supported by the evidence, and that he erred in concluding that AT&T's OCP did not comport with the Commission's regulations.  As such, we shall grant the active IXCs’ Exceptions to the extent they are consistent with this conclusion.



We believe it is important to note that MCIW’s Exception C, found on pages 10-12 of its Exceptions, sets forth the proposition that “Chapter 30 requires only one optional calling plan per IXC.”  We note, however that MCIW cites no statutory support for this proposition.  In fact, we note that several IXCs (i.e. AT&T) and LECs (i.e. Verizon PA) have more than one approved OCP.  On this basis, this MCIW Exception is denied.



AT&T, MCIW, and the OCA object to the ALJ’s conclusion that EAS is not the proper remedy in this proceeding.  (OCA Exc., pp. 3-11; AT&T Exception E; MCIW Exception I).  AT&T, MCIW, and the OCA further contend that the ALJ improperly weighed the evidence presented in support of the discretionary EAS criteria at Section 63.77 of the Code, 52 Pa. Code §63.77 (Section 63.77).



All the Parties hereto agree that this case is to be decided pursuant to the Commission’s discretionary criteria at Section 63.77.  Putting aside the OCPs ordered by 

the ALJ, we believe that criteria (5) and (6) in Section 63.77 also weigh in favor of granting EAS.  The testimony indicated that the Commission-approved OCP offered by AT&T did not meet the needs of Lehighton residents.  (OCA Main Brief, p. 8).  Accordingly, it would be speculative to assume that any OCP filed by another IXC would 

satisfy this need.  Moreover, the bare possibility that the Commission could, following receipt of evidence regarding cost and other relevant factors, order IXCs to file OCPs more favorable to customers than the AT&T OCP, does not weigh against granting EAS; otherwise, the possibility that such OCPs could be ordered would always defeat an EAS request.  



With regard to criterion (6) (i.e., the economic impact if EAS is not granted), we believe that this criterion weighs in favor of EAS due to evidence that paying toll charges for calls to Palmerton harms both families and businesses in Lehighton.  (OCA Main Brief, p. 9).  As such, based on an analysis of all of the criteria, we believe that EAS should be granted from Lehighton to Palmerton.  Accordingly, we shall grant the Exceptions of the AT&T, MCIW, and the OCA on this matter, to the extent they are consistent with this determination.



Before concluding, we believe it is important to note that we do not condone the failure of certain IXCs to file the required OCPs in accordance with our Regulations.  Therefore, we shall order all IXCs that have not adequately complied with our Regulations to file the pertinent OCPs within thirty (30) days of the date of entry of this Opinion and Order for our approval.  We shall also direct the Law Bureau to review AT&T’s OCP for the purpose of determining whether the rates provided in that plan are reasonable and provide a meaningful savings for its subscribers.  If the rates provided in AT&T’s OCP are not appropriate, the Law Bureau is further directed to take the necessary action that will ensure that AT&T offers just and reasonable rates in its OCP.






Conclusion


We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Recommended Decision, the Exceptions filed thereto, and the various Motions filed in response to the Exceptions.  Premised on our review, we conclude that the ALJ’s Recommended Decision is not supported by the substantial and competent evidence in the record.  Furthermore, we find that the Exceptions filed to the Recommended Decision are meritorious to the extent they are consistent with this Opinion and Order.  As a result, we shall grant those Exceptions and reverse the Recommended Decision of the ALJ; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions filed on April 3, 2000, by AT&T Communica​tions of Pa., Inc., to the Recommended Decision of Administrative Law Judge Richard M. Lovenwirth herein are granted, to the extent that they are consistent with this Opinion and Order.



2.
That the Exceptions filed on April 3, 2000, by MCIW WorldCom, Inc., to the Recommended Decision of Administrative Law Judge Richard M. Lovenwirth herein are granted, to the extent that they are consistent with this Opinion and Order.



3.
That the Exceptions filed on April 3, 2000, by the Office of Con​sumer Advocate to the Recommended Decision of Administrative Law Judge Richard M. Lovenwirth herein are granted, to the extent that they are consistent with this Opinion and Order.



4.
That the Motion to Strike the Response of Bell-Atlantic-Pa., Inc., to the Answers of:  (1) AT&T Communications of Pa., Inc.; (2) MCI WorldCom, Inc.; and (3) the Office of Consumer Advocate, which was filed on May 12, 2000, is hereby granted.



5.
That the Motion to Strike Portions of the Exceptions of:  (1) AT&T Communications of Pa., Inc.; (2) MCI WorldCom, Inc.; and (3) the Office of Consumer Advocate, which was filed by Bell-Atlantic-Pa. on April 13, 2000, is hereby denied.



6.
That the Recommended Decision of Administrative Law Judge Richard M. Lovenwirth herein, which was issued on March 14, 2000, is reversed.



7.
That the Complaint filed by Keith R. McCall on November 18, 1998, at Docket No. C‑00981941, as amended, is hereby sustained.



8.
That within sixty (60) days of the date of entry of this Opinion and Order, and in accordance with our regulations in 52 Pa. Code §63.75(6), Verizon Pennsylvania Inc. is directed to apply for the necessary waiver of the Federal antitrust restrictions to allow it to implement EAS from Lehighton to Palmerton.



9.
That within 180 days after the waiver of the Federal antitrust restrictions is granted, Verizon Pennsylvania Inc. shall implement EAS from Lehighton to Palmerton without further order of the Commission. 



10.
That within 60 (sixty) days of the date of entry of this Opinion and Order, the Law Bureau is directed to review AT&T’s Optional Calling Plan for the purpose of determining whether the rates provided in that plan are reasonable and provide a meaningful savings for its subscribers.  If it is determined that the rates provided in AT&T’s Optional Calling Plan are not appropriate, the Law Bureau is further directed to take the necessary action that will ensure that AT&T offers a just and reasonable Optional Calling Plan.



11.
That within 60 (sixty) days of the date of entry of this Opinion and Order, the Bureau of Fixed Utility Services, in conjunction with the Law Bureau, shall prepare a Secretarial Letter, to be delivered to all Interexchange Carriers certificated to provide service in Pennsylvania, and which do not have approved OCPs, that directs them to file the appropriate Optional Calling Plans in compliance with our regulations at 52 Pa. Code §63.73(c). 








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 8, 2001

ORDER ENTERED:  March 15, 2001

�	Bell Atlantic-Pennsylvania, Inc. is now known as Verizon Pennsylvania Inc.  Due to this name change, the relevant entity will be referred to herein as Verizon.  


�	The specific portions of AT&T’s Exceptions that Verizon seeks to have stricken are outlined in Paragraphs 4(a) through 4(d) of its Motion, found on pages 3�4 thereof. 


�	The specific portions of the OCA’s Exceptions that Verizon seeks to have stricken are outlined in Paragraphs 5(a) and 5(b) of its Motion, found on page 5 thereof.  


	�	By letter dated April 3, 2000, Representative McCall indicated that he joins in the Exceptions filed by the OCA.


	�	Where the calling frequency is less than 5.5 but more than 2.0 calls per month, the regulations require interexchange carriers to file optional calling plans.  (52 Pa. Code §63.73(c)).  These plans will be discussed later in this Opinion and Order.


	�	We believe that the ALJ’s reasoning regarding the alleged deficiencies in AT&T’s OCP is not clear on its face.  He may have also concluded that AT&T’s OCP was not an “option” because it was too expensive (R.D., p. 9), and that AT&T’s OCP was not approved by the Commission.  (R.D., p. 8).  In any event, we agree with AT&T’s Exceptions, pp. 5-7, which effectively refutes these assertions.
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