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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Duquesne Light Company (Respondent) filed on January 10, 2001, to the Initial Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr. which was issued December 12, 2000, in the above-captioned proceeding.  No Reply Exceptions were filed.

History of the Proceeding


On July 17, 2000, Motheral, Inc. (Complainant) filed a Formal Complaint against the Respondent wherein it alleged that the Respondent refused its request to master meter an apartment building that it owns and leases to Carnegie Mellon University as a student dormitory.  The Complainant requested that the Commission grant it an exemption based upon economic hardship.



On August 11, 2000, the Respondent filed an Answer and New Matter to the instant Complaint wherein it asserted that its Tariff Rule 41 prohibits residential master metering.  On September 14, 2000, the ALJ held an evidentiary hearing.  At the hearing, the Respondent and the Complainant were both represented by counsel.



On December 12, 2000, an Initial Decision was issued wherein the ALJ recommended that the Complaint be sustained to the extent that it requests an exemption from the Respondent’s Tariff Rule 41.



On January 10, 2001, the Respondent filed Exceptions to the Initial Decision.  No Reply Exceptions have been filed. 

Discussion


ALJ Corbett made twenty-eight (28) Findings of Fact and reached six (6) Conclusions of Law, which are incorporated herein by reference unless expressly or by necessary implication they are overruled or modified by this Opinion and Order.


The ALJ found that, pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), the party seeking relief in a dispute, such as the matter before us, has the burden of proof.  The ALJ concluded that, since the Complainant is seeking relief in this matter, it is the Complainant who must bear the burden of proof.  (I.D., p. 7).



The ALJ noted that the Complainant has leased its 28‑unit apartment building to Carnegie Mellon University as a student dormitory until July 31, 2005.  Each apartment has a bathroom and a kitchen that has a range, refrigerator, and dishwasher.  The ALJ further noted that the building has a separate residential meter for each of the 28 apartments and one (1) commercial “house” meter that encompasses the super​intendent’s apartment and the common hallways for the electric service received from the Respondent.  The Complainant is the party responsible for paying the electric bills; it pays all 29 electric bills with one (1) check each month.  (I.D., p. 8).



The ALJ noted the Complainant’s assertion that paying 29 separate electric bills each month not only is a bookkeeping and accounting burden but also each electric bill carries a separate basic service charge of $6.37 a month.  The ALJ further explained that if it could receive only one (1) bill each month, the Complainant could eliminate 28 of the 29 separate basic service charges, thus saving nearly $11,000.00 over the term of the lease with Carnegie Mellon University.  (I.D., p. 9).



The ALJ indicated that, although the Respondent believes the Com​plainant’s request for master metering this building possesses some merit, the Respondent notes that each apartment in the Complainant’s building is a separate housekeeping unit with space for eating, living and sleeping, and permanent provisions for cooking and sanitation.  The ALJ further indicated that the Respondent asserts that its Tariff Rule 41 prohibits master metering this building.  (I.D., p. 9).  The Respondent adopted this Tariff Rule to comply with Section 2623(b)(1) of the Public Utility Regulatory Policies Act (PURPA), 16 U.S.C. §2623(b)(1), which states as follows:

To the extent determined appropriate under section 2625(d) of this title, master metering of electric service in the case of new buildings shall be prohibited or restricted to the extent necessary to carry out the purposes of this chapter.  (Emphasis added).

The ALJ then cited the Commission’s determination that the Respondent’s Tariff Rule 41 complied with PURPA’s master metering standards in Pa. P.U.C. v. Duquesne Light Company, 54 Pa. P.U.C. 695 (1981).  The ALJ further noted the Respondent’s position that it has no choice but to enforce its Tariff Rule 41 and to deny the Complainant’s request to master meter this building.



The ALJ noted that the Respondent relied upon Tiffany Associates v. Duquesne Light Company, Docket No. C‑00981142 (Order entered November 20, 1998), in support of the aforementioned position.  In Tiffany, supra, the ALJ stated that we upheld the Respondent’s refusal to allow master metering of a senior citizen apartment building.  There, the presiding ALJ found the public’s interest was enhanced by con​serving natural resources and keeping overall energy costs low outweighed any economic benefit that the Complainant or its tenants might receive as the result of master metering.  In affirming the presiding ALJ in Tiffany, we determined that the overriding concern for both PURPA and the Respondent’s Tariff Rule 41 is to promote energy conservation.  



However, in the instant proceeding the ALJ determined that when the linkage between individual metering and energy conservation is broken, the rationale for the proscription against master metering obviously fails.  The ALJ further determined that allowing master metering of the Complainant’s building will raise no energy conservation concerns.  The ALJ reasoned that students occupying this structure will consume the same amount of electricity, irrespective of whether the building has individual meters for each apartment or a master meter for the entire building.  The ALJ reasoned that regardless of how much electricity is consumed, the Complainant will continue to pay the bills.  



We note that in Tiffany, the individual tenants ultimately would continue to pay their electric bills, if master metering had been permitted.  Therefore, the ALJ found that the present case is distinguishable from Tiffany, where individual metering held individual tenants responsible for their energy consumption.  Since master metering the building in the present case will have no deleterious affect on energy consumption, the ALJ concluded that the legislative concerns underlying the enactment of PURPA do not come into play here.  Likewise, he reasoned that the rationale for Tariff Rule 41 no longer exists under these circumstances.  



For all of the forgoing reasons, the ALJ granted the instant Complaint to the extent that the Complainant sought an exemption from application of the Respondent’s Tariff Rule 41.

Respondent’s Exceptions


We note that any Exception which we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  (Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984)).



In its Exceptions, the Respondent takes the position that its Tariff Rule 41 is a lawfully adopted tariff provision and, therefore, may not be waived solely for the benefit of one (1) customer.  Tariff Rule 41 was adopted because PURPA requires that master metering of electric service, in the case of new buildings, shall be prohibited or restricted to the extent necessary to ensure the increased conservation of electric energy, increased efficiency in the use of facilities and resources by electric utilities, and equitable retail rates for electric customers.  The Respondent maintains that the Com​plainant did not meet its burden of proof that it should be granted an exception on the basis that the Respondent’s Tariff Rule is unjust, unreasonable, or discriminatory.  (Respondent’s Exceptions, p. 16).



The Respondent cites Pennsylvania Electric Company v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmwlth. 1981) in which the Commission held that a utility is obligated to uphold its tariff.  Moreover, in that proceeding, the Respondent states that the Commission asserted that it lacks the authority to require an electric utility, by grant of waiver of eligibility requirements, to grant a more advan​tageous rate for which the customer does not otherwise qualify, unless there is a finding that the relevant tariff was unjust, unreasonable, or discriminatory.  The Respondent asserts that, in the instant proceeding, any such finding is not supported by substantial evidence of record.  Therefore, the Respondent maintains that the Complainant has not met its burden of proving Tariff Rule 41 to be unreasonable and, therefore, we should modify the ALJ’s Initial Decision by denying the Complainant a waiver of Respondent’s Tariff Rule 41. 

Analysis



Before discussing the Exceptions, we shall review the requirements of the law regarding the burden of proof in proceedings before this Commission. Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides as follows:

(a)
Burden of proof.—Except as may be otherwise provided in section 315 (relating to burden of proof) or other provision of this part or other relevant statute, the proponent of a rule or order has the burden of proof.



Section 332(a) of the Code is routinely construed and applied by the Commission to require a party seeking affirmative relief from the Commission, as the Complainant is in the instant proceeding, to bear the burden of producing and coming forward with the evidence and to bear the ultimate burden of persuading the Commission, by a preponderance of substantial evidence, that the relief sought is proper and justified under the circumstances.  (Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954)).



The Supreme Court of Pennsylvania has held that a party’s burden of proof (in order to prevail on a complaint) means a duty to establish necessary facts by a preponderance of the evidence.  Preponderance of the evidence means one (1) party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by an opposing party.  (See Se‑Ling Hosiery, supra).  Accordingly, the record in this case must be reviewed to determine whether the Complainant has satisfied, the burden of proof.  If the review indicates that the burden has been satisfied, then it must be determined whether the Respondent has submitted evidence of co‑equal value or weight in order to counter or refute the Complainant’s evidence, or, otherwise, to support an affirmative defense.  If this has occurred, then the burden of proof cannot be deemed to have been satisfied unless the party bearing the burden of proof presents additional evidence causing the Complainant’s position to be supported by a pre​ponderance of the evidence.  (Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 443, 461 A.2d 1234 (1983)).


Furthermore, care must be exercised to ensure that the decision of the Commission is supported by substantial evidence in the record.  The Pennsylvania appellate courts have defined substantial evidence to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion: more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  (Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961)). Finally, a complainant must show, as part of the complainant’s burden of proof, that the involved utility is responsible or accountable for the problem described in the complaint.  (Feinstein, et al. v. Philadelphia Suburban Water Company, 50 Pa. PUC 300, 302).  (I.D., pp. 7‑10).  


We agree with the Respondent that its Tariff Rule 41 is indeed a lawfully adopted tariff provision and, therefore, we cannot waive it solely to assuage the Complainant’s economic situation.  In Crown American Corporation v. Pennsylvania Public Utility Commission, 463 A.2d 1257 (Pa. Cmwlth. 1983) the Commonwealth Court (Court) upheld a Pennsylvania Power & Light tariff provision prohibiting master metering at new multi-tenant service locations.  Appellant, the owner of the commercial complex, argued that it would be at an economic disadvantage if it were no longer allowed to master meter its buildings.  The Court opined that any economic disadvantage that might result from master metering was not unreasonable, because protection of the owner’s economic interest is not the objective of the Code.  Specifically, the Court found that the fact that the owner, and those similarly situated, could no longer profit from master metering was not an unreasonable burden for which to invalidate the tariff rule.  (Respondent’s Exceptions, p. 7).  We agree with the Respondent that Crown, supra, is analogous to the instant proceeding because the Complainant is also seeking to avoid the Respondent’s Tariff Rule for economic reasons. 


We similarly agree with the Respondent that any economic hardship accruing to the Complainant from compliance with the tariff rule’s provision of master metering is outweighed by the inequities that would be caused to the Respondent’s other customers.  Allowing the exception of individual metering is tantamount to granting a rate preference.  This indeed creates discrimination in rates between the Complainant and those customers who are similarly situated to the Complainant, but fail to be master metered because they, like the Complainant, are subject to the Respondent’s Tariff Rule. We determine that granting the Complainant an exception would be a violation of Section 1304 of the Public Utility Code, 66 Pa. C.S.A. §1304.  Section 1304 provides, in pertinent part, that:  

No public utility shall, as to rates, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage.  No public utility shall establish or maintain any unreasonable difference as to rates, either as between localities or as between classes of service.  


We find that to subvert the mandatory requirements of Respondent’s Tariff Rule 41, because the Complainant chose to enter into a lease which makes it responsible for paying electric services on the premises, is clearly beyond the scope of the Code.  Accordingly, we find that the Complainant has not carried its burden of proof that the Respondent’s Tariff Rule 41 is in any way unjust, unreasonable, or discriminatory.  

Conclusion


We have carefully reviewed the record as developed in this proceeding including the ALJ’s Initial Decision and the Exceptions filed thereto.  Premised on our review, we conclude that the Respondent’s Exceptions are meritorious and as a result, they are granted.  Accordingly, we shall reverse the ALJ’s Initial Decision; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Duquesne Light Company, filed on January 10, 2001, to the Initial Decision of Administrative Law Judge John H. Corbett, Jr. issued on December 12, 2000, in the above-captioned proceeding, at Docket No. C‑00982033, are hereby granted.



2.
That the Initial Decision of Administrative Law Judge John H. Corbett, Jr. is hereby reversed.

3.
That the Complaint of Motheral, Inc. against Duquesne Light Company at Docket Number C-00003926 is dismissed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 22, 2001

ORDER ENTERED:  March 23, 2001
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