PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265

Public Meeting held April 19, 2001

Commissioners Present:

John M. Quain, Chairman


Robert K. Bloom, Vice Chairman


Nora Mead Brownell


Aaron Wilson, Jr.


Terrance J. Fitzpatrick

Stephen F. Mankowski

                      v.

PECO Energy Company


C‑00003463

OPINION AND ORDER

BY THE COMMISSION:  



Before us for consideration is a Letter which is deemed to be a Letter-Petition for Reconsideration and Rescission of Order (Letter‑Petition) filed by Stephen F. Mankowski (Complainant) in response to the Commission’s Order entered on December 8, 2000, relative to the above‑captioned proceeding.  

History of the Proceeding


On March 27, 2000, the Complainant filed a Complaint against PECO Energy Company (Respondent).  In the Complaint, the Complainant alleged that he was not responsible for electric service rendered for the period between August 1998, and September 1999, because he had made several requests to have the billing address changed on this account and that the Respondent was negligent in not complying with his request.  



On April 20, 2000, the Respondent filed an Answer to the Complaint.  The Respondent asserted that, on August 3, 1998, the Complainant requested that the electric service provided at 8766 Glenlock Street be transferred to his name, that he did not request a different mailing address for the account, and that the Complainant’s tenant had never requested that the account be transferred to the tenant’s name.  Further, on June 18, 1999, when the balance of the account was $992.64, the Complainant requested that the account remain in his name, because he was trying to sell the property.  



A telephonic hearing was held on July 25, 2000, before Administrative Law Judge (ALJ) Ky Van Nguyen.  The Complainant and the Respondent were represented by counsel.  On October 18, 2000, the ALJ issued his Initial Decision, in which he recommended dismissal of the Complaint for failure of the Complainant to sustain his burden of proof.
  No Exceptions to the Decision were filed and the Decision became final on December 8, 2000, by final Order, pursuant to the provisions of Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. §332(h).  



On January 24, 2001, the Complainant filed the instant Letter‑Petition.  

Discussion



The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §703(f) and §703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code §5.572, relating to petitions for relief following the issuance of a final decision.  



Section 5.572 provides, in pertinent part, that:  

(a)
Petitions for rehearing, reargument, reconsideration, clarification, rescission amendment, supersedeas or the like shall be in writing and specify in numbered paragraphs, the findings or orders involved, and the points relied upon by the petitioner, with appropriate record references and specific requests for the findings or orders desired.  

(c)
Petitions for reconsideration, rehearing, reargument, clarification, supersedeas, or others shall be filed within fifteen (15) days after the Commission order involved is entered or otherwise becomes final.  

52 Pa. Code §5.572(a),(c).  



The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. PUC 553, December 17, 1985, as follows:  

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. §703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code to rescind or amend a prior order in whole or in part.  


In this regard we agree with the court in the Pennsyl​vania Railroad Company case, wherein it was stated that: 


Parties...cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them...what we expect to see raised in petitions for reconsideration are new and novel arguments, not previously heard or considera​tions which appear to have been overlooked by the Commission.  

Additionally, a Petition for Reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.  



In his Letter‑Petition, the Complainant alleges, in pertinent part, as follows:  


“... I feel that my complaint against PECO was supported during the telephonic hearing and should be given greater strength by the fact that PECO sent documents to the service location in question not my mailing address.  Further, the PUC has not handled this complaint in the best possible fashion, either.  Their failure to communicate the judges’ order caused me to lose my right of appeal.  Also, I should have been notified when the informal complaint was being closed.  It appears that the PUC has given undue leeway to PECO throughout the proceedings.”  



The ALJ reviewed Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), and noted that the burden of proof is on the proponent of a rule or order.  In this proceeding, the ALJ concluded that it is the Complainant’s obligation to show, in some fashion, that the Respondent rendered unreasonable utility service.  This means that the Complainant has the duty to establish a fact by a preponderance of the evidence, and should have demonstrated in the record that the utility is responsible or accountable for the problem described in the Complaint.  (Se‑Ling Hoisery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (9176)).  



Our review of the record leads us to conclude that the Complainant did not present any newly discovered evidence or change in circumstances not previously heard nor has the Complainant sustained his burden of proof as required by Section 332(a) of the Code, 66 Pa. C.S. §332(a); THEREFORE, 



IT IS ORDERED:  That the Letter Deemed Petition for Rescission of Order filed by Stephen F. Mankowski, on January 24, 2001, is denied, consistent with this Opinion and Order.  







THE COMMISSION,






James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  April 19, 2001

ORDER ENTERED:  April 23, 2001

	� 	Section 332(a) of the Public Utility Code provides:  





		“(a)  Burden of Proof. – Except as may be otherwise provided in Section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”  
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