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             v.

Superior Moving & Storage, Inc.

OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by the Commission’s Bureau of Transportation and Safety (BTS) on January 18, 2001, to the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham which was issued on January 4, 2001.  Superior Moving & Storage, Inc. (Respondent) filed Reply Exceptions
 on January 31, 2001.

History of the Proceeding



BTS filed a Formal Complaint with the Commission against the Respondent on April 21, 2000.  The Complaint alleged that the Respondent transported household goods for Jeanette Hallak from Trenton Avenue in Morrisville, PA to Arbor Road in Morrisville, PA.  The Complaint further alleged that the move occurred between points specifically prohibited in the Respondent's operating authority.  It was further alleged that the Respondent violated 66 Pa. C.S. Section 1102(a)(l)(i).  



The Respondent filed an Answer on May 1, 2000.  In its Answer, the Respondent denied that it violated the statute.  The Respondent also averred that the move included a drop off in Philadelphia.  The ALJ issued an Interim Order No. 2, dated June 15, 2000, which granted the Subpoena Application for Jeanette Hallak.



On July 13, 2000, counsel for the Respondent filed an entry of appearance and filed an Answer and New Matter on behalf of the Respondent.  It should be noted that the previous Answer herein was filed by the Respondent's Vice President.  (Tr. 5, 6; BTS Ex. 1).  On July 17, 2000, counsel for BTS filed a Motion to Strike and Dismiss the Second Answer to the Complaint, pursuant to 52 Pa. Code §5.101.  (Tr. 5). 



A Prehearing Conference and a hearing on the Complaint were held on July 18, 2000, in the Philadelphia State Office Building before ALJ Fordham.  BTS was represented by counsel and presented two witnesses, Enforcement Officer John Theodosiades and Jeanette Hallak, and sponsored five exhibits.  The Respondent was also represented by counsel.  Mark Brenfleck, the Respondent's President, testified on behalf of the Respondent.  



During the Prehearing Conference, the Respondent's counsel withdrew the Answer and New Matter that he had filed on July 13, 2000.  (Tr. 5, 6).  BTS’ counsel requested that paragraph 3 of the Complaint be amended to reflect the correct date of the move, which he stated to be Saturday, November 27, 1999, instead of Tuesday, November 30, 1999.  (Tr. 7, 8; BTS Ex. 2, 3).  The Respondent agreed to the amendment.  (Tr. 8).  Consequently, the Complaint was amended to reflect the correct date.

BTS filed a Brief on August 25, 2000.  The Respondent filed its Brief on September 13, 2000.  BTS filed a Reply Brief on September 15, 2000.  The record in this proceeding consists of fifty-four pages of transcripted testimony, five exhibits, BTS’ Brief, the Respondent's Brief, and BTS’ Reply Brief.



The Initial Decision of ALJ Fordham was issued on January 4, 2001.  In her Initial Decision, ALJ Fordham recommended, inter alia, that the instant Complaint be dismissed.  Exceptions and Reply Exceptions were filed as above noted.

Discussion


In her Initial Decision, ALJ Fordham made twenty Findings of Fact (I.D., pp. 3-6) and reached two Conclusions of Law (I.D., p. 8) that are incorporated herein by reference unless expressly, or by necessary implication, they are reversed or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pennsylvania v. Pennsylvania Public Utility Commission, 86 Pa. 410, 485 A.2d 1217, 1222 (1984)).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  



In its Complaint, BTS alleged that the Respondent violated the Public Utility Code, 66 Pa. C.S. §1102(a)(1)(I), by transporting household goods from one Morrisville location to another Morrisville location without authority.  (Tr. 38, 39).  BTS further argued that although the Respondent’s Certificate of Public Convenience (Certificate) permits the Respondent to transport household goods between Bucks County and Philadelphia, the final drop off of this move in Philadelphia was not a part of Ms. Hallek’s move.  (Tr. 38, 39). 



BTS excepts to the ALJ’s conclusion, found on page 7 of her Initial Decision, that the transportation here at issue was authorized by the Respondent’s Certificate because there was a final delivery of household items in Philadelphia.  The view of BTS is that the service performed by the Respondent for Ms. Hallek on November 27, 1999, did not constitute “one continuous move.”  



BTS points out that the Respondent’s Certificate prohibits service that both originates and terminates in Morrisville, Bucks County.
  As above noted, BTS argues that the transportation service the Respondent provided to Ms. Hallek, between points in Morrisville, constituted unauthorized service because that transportation service is properly viewed as separate and independent from all subsequent transportation performed by the Respondent for Ms. Hallek.  BTS maintains that this is so notwith​standing the fact that Ms. Hallek wanted the Respondent to ultimately deliver some of her items to a Philadelphia address.  (Exc., p. 4).



To bolster its position, BTS argues that the Respondent’s bill of lading indicates that the Respondent viewed the transportation between points in Morrisville as constituting a separate and independent move.  (BTS Exh. No. 5; Exc., p. 4).  BTS furthermore points out that Ms. Hallek testified at the hearing that the Respondent demanded and secured payment from her at Ms. Hallek’s mother’s house in Morrisville, rather than waiting for payment when the remaining items on the truck were unloaded in Philadelphia.  (Exc., p. 5).  BTS argues that the additional service provided to the Philadelphia address represents a “tacking” of service.  BTS maintains that a carrier may not “tack” service from an authorized service territory onto service within an unauthorized service territory, so as to render the trip performed within the unauthorized territory lawful.  (Exc., pp. 5-6).



Our review of the record as developed in this proceeding, leads us to conclude that the move here at issue constituted one continuous move, because that move terminated with a Philadelphia location.  We disagree with the position espoused by the BTS that the transportation rendered between points in Morrisville constituted a separate and independent move.  



Initially, we note that our evaluation of the record evidence in this pro​ceeding must be in consideration of our evolving regulatory precepts.  While maintaining broad regulatory oversight of household goods transportation, we must balance our commitment to ease undue regulatory constraints with the obligation to be vigilant in ensuring the maintenance of the public interest, safety, and welfare.  



We note in this regard that the Respondent presented evidence to show that Ms. Hallek called about a move from her Morrisville apartment to a Morrisville destination and a Philadelphia destination.  (Tr. 42, 43, 45, 48).  Ms. Hallek’s testimony, and the actual sequence of events in the move, show that she did not merely request a move from her Morrisville apartment to her mother’s Morrisville home.  (Tr. 17, 22, 23, 42, 43, 48).  



We further note that Ms. Hallek acknowledged that she decided that the move would involve a delivery in Philadelphia.  (Tr. 33).  The Respondent at no time advised Ms. Hallek that there must be some delivery in Philadelphia.  (Tr. 32).  This fact militates against BTS’ allegation of “tacking” of an unauthorized location onto an authorized location, which the Respondent allegedly did herein in order to make an illegal move appear to be legal.



BTS points to the language of the bill of lading to bolster its case that the move herein was only from a Morrisville to a Morrisville location, with no mention of Philadelphia.  However, as we have discussed above, the instant move concluded with a 

Philadelphia location, and the ALJ did not err by considering the actual facts of the instant move, rather than just the destinations listed on the bill of lading.
 


BTS as the Complainant in this proceeding, had the burden of proof to establish that the Respondent performed services that were not permitted by its operating authority.  (Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a)).  Accordingly, since we have concluded that the ALJ herein correctly concluded that BTS did not sustain that burden in the instant proceeding, BTS’ Exceptions will be denied and the underlying Complaint herein will be dismissed.

Conclusion


We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision and the Exceptions filed thereto.  Premised upon our review, we find that BTS’ Exceptions are not meritorious.  As a result, those Exceptions will be denied and the ALJ’s Initial Decision will be adopted; THEREFORE,



IT IS ORDERED:  



1.
That the Exceptions filed by the Bureau of Transportation and Safety on January 18, 2001, to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham which was issued on January 4, 2001, are denied.


2.
That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham issued on January 4, 2001, is adopted, to the extent that it is consistent with this Opinion and Order.  



3.
That the Complaint filed by the Bureau of Transportation and Safety against Superior Moving & Storage, Inc. at Docket No. A‑00103923C0001, is dismissed.  



4.
That this matter is marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 24, 2001

ORDER ENTERED:  May 25, 2001

�	The Respondent termed its responsive pleading as an “Answer.”  That document will be referred to herein as “Reply Exceptions.”


�	BTS notes that although the Respondent currently possesses limited authority to transport items between points in Bucks County, transportation between points in the municipality of Morrisville is specifically excluded.  (BTS Exhibit No. 3, Order entered July 26, 1990, at Docket No. A�00103923, p. 3; BTS Exc., p. 4). 


�	The testimony at the hearing herein included an explanation by the Respondent for its failure to list the Philadelphia address on the bill of lading.  As testified by Mr. Brenfleck, President of the Respondent, the Company had mistakenly not booked Ms. Hallek for a move on the relevant date.  (Tr. 43).  While Mr. Brenfleck had spoken to Ms. Hallek a few weeks before the move, he did not understand that she was actually booking the Respondent’s service for a move at that time.  (Tr. 43).  When Ms. Hallek called on the day of the move to inquire as to the whereabouts of the moving van, he was embarrassed that she did not appear on the schedule for the day and he hurriedly put together a crew to handle the move.  (Tr. 44).  The bill of lading, which is normally type-written at the time moves are booked, was handwritten in haste as the movers were leaving to go to the move.  (Tr. 44).  Mr. Brenfleck testified additionally that he always believed that there was to be a Philadelphia component of the services required by Ms. Hallek.  (Tr. 45, 48).  The decision to begin the move in Morrisville and conclude in Philadelphia was Ms. Hallek’s decision.   
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