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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is a Joint Petition for Reconsideration and Amendment (Joint Petition) filed on March 30, 2001 by the Office of Consumer Advocate (OCA) and Keith R. McCall, a Representative in the Pennsylvania General Assembly (Representative McCall).  The Joint Petition seeks reconsideration and amend​ment of Ordering Paragraph No. 9 of our Opinion and Order entered on March 15, 2001, in the above captioned proceeding.



On April 19, 2001, Verizon Pennsylvania Inc. (Verizon PA)
 subsequently filed an Answer to the Joint Petition for Reconsideration.

History of the Proceeding



On November 18, 1998, Representative McCall filed this Complaint on behalf of certain of his constituents.  The Complaint sought to include the Palmerton Telephone Company’s (PTC) Palmerton exchange in Verizon’s Lehighton exchange’s local free calling area.  On December 14, 1998, Verizon filed an Answer, New Matter, and Motion to Join PTC as an Indispensable Party to this proceeding.  On January 20, 1999, Verizon filed a Motion to Dismiss, or in the Alternative to Join Indispensable 

Parties (i.e., the universe of interexchange carriers [IXCs] registered to do business in Pennsylvania) to this proceeding because IXCs currently have the right to carry toll traffic and their interests may be directly affected by the outcome of this proceeding.  By Order issued on March 19, 1999, the ALJ joined PTC as an additional Respondent, along with the other IXCs listed in the caption above.



On December 29, 1998, the OCA filed a Notice of Intervention.  On January 28, 1999, the ALJ conducted a Telephonic Prehearing Conference.  By letter dated February 4, 1999, the Complainant amended the Complaint to request one-way extended area service (EAS) into the Palmerton telephone exchange from Verizon's Lehighton telephone exchange.  Hearings were held in Scranton, PA.  The record consists of 563 pages of Transcript, and three statements. 



On March 14, 2000, Administrative Law Judge (ALJ) Richard Lovenwirth issued his Recommended Decision (R.D.) in which he recommended, inter alia, that the Complaint be sustained, in part, and that optional calling plans (OCPs) be implemented by certain IXCs as specified in the Recommended Decision.  (R.D., pp. 19-22).  Three Parties filed Exceptions to the R.D., as follows:  on April 3, 2000, AT&T Communications of Pennsylvania, Inc. (AT&T); MCI WorldCom Inc. (MCIW); and the OCA.  On April 13, 2000, Verizon filed Replies to the Exceptions.



On March 15, 2001, the Commission’s Opinion and Order was entered herein.  In that Opinion and Order, we concluded, inter alia, that the ALJ’s Recom​mended Decision was not supported by substantial and competent evidence in the record.  Accordingly, we granted the Exceptions filed by AT&T, MCIW and the OCA, to the extent consistent with the discussion contained in that Opinion and Order.  Additionally, Ordering Paragraph No. 9 of our March 15, 2001 Opinion and Order, found on page 14 thereof, directed as follows: 

9.
That within 180 days after the waiver of the Federal antitrust restrictions is granted, Verizon Pennsylvania Inc. shall implement EAS from Lehighton to Palmerton without further order of the Commission. 



The instant Joint Petition for Reconsideration, seeking reconsideration of Ordering Paragraph No. 9, supra, was thereafter filed as noted  

Discussion



The Public Utility Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §703(f) and §703(g), relating to rehearings, as well as the rescission and amendment of orders.



Such requests for relief must be consistent with Section 5.572 of our Regu​lations, 52 Pa. Code §5.572, relating to petitions for relief following the issuance of a final decision.  This Section provides, in pertinent part, that:

(a)
Petitions for rehearing, reargument, reconsideration, clarification, rescission amendment, supersedeas or the like shall be in writing and specify in numbered paragraphs, the findings or orders involved, and the points relied upon by the petitioner, with appropriate record references and specific requests for the findings or orders desired.

(c)
Petitions for reconsideration, rehearing, reargument, clarification, supersedeas, or others shall be filed within fifteen (15) days after the Commission order involved is entered or otherwise becomes final.  

52 Pa. Code §5.572(a)‑(c).  



The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. PUC 553, December 17, 1985, as follows:  

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. §703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code to rescind or amend a prior order in whole or in part.  


In this regard we agree with the court in the Pennsyl​vania Railroad Company case, wherein it was stated that: 


Parties...cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them...what we expect to see raised in petitions for reconsideration are new and novel arguments, not previously heard or considera​tions which appear to have been overlooked by the Commission.  

Additionally, a Petition for Reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.  



In the Joint Petition for Reconsideration, the Petitioners assert that our March 15 Opinion and Order requires Verizon to implement EAS within 180 days after the Federal Communications Commission (FCC) grants Verizon’s Petition for Waiver.  (See Ordering Paragraph No. 9 of March 15, 2001 Order, supra).  It is the contention of the Petitioners that the 180‑day period for implementation of EAS was not an issue in the case, and is, thus, not supported by any record evidence therein.  Additionally, the Petitioners submit that 180 days for implementation is excessive and not in the interest of ratepayers.



The Petitioners further contend that the Commission has recognized that there is a strong community of interest between Lehighton and Palmerton, and that the toll charges for calls to Palmerton harm both families and businesses in Lehighton.  The Petitioners aver that, because of the adverse economic impact on the community of a local calling area that does not include Palmerton, EAS should be implemented at the earliest possible time, and without unnecessary delay.  (Joint Petition, ¶¶4-6).  



Accordingly, the Petitioners request that we grant reconsideration of our March 15, 2001 Order for the limited purpose of reducing the time for Verizon to implement EAS, once FCC approval of a petition for waiver is obtained, from 180 days to 60 days. (Joint Petition, p. 5).



On review of the instant Joint Petition for Reconsideration, we find it to be without merit, for the following reasons.  (See Duick v. Pennsylvania Gas & Water Co., 56 Pa. PUC 553 (1982)).  Although there is no record evidence on the issue of the time frame to be afforded for Verizon to implement EAS, it is clear that administrative and engineering time and effort must be expended in order to install and implement the new facilities and billing information, respectively, that will be necessary to effectuate EAS.  We note that, while the Petitioners cite to the potential hardship on ratepayers, the circumstances faced by Verizon, discussed below, must be factored in as well.  



We further find that the 180 day period as provided for in Ordering Paragraph No. 9 allows the necessary time for Verizon to install and implement the new facilities and billing information that will be necessary to effectuate EAS.  In contrast, we find that the sixty day period for implementation of EAS, as proposed by the Petitioners, is not a sufficient period of time for Verizon to construct the necessary facilities and to modify its billing for EAS.  While we note that Verizon is a large company with many resources, it likewise also has many requirements to satisfy.



In connection with its Answer, Verizon also submitted the affidavit of Ms. Deborah A. Prickitt.
  According to that affidavit, Verizon’s billing department must be given a six to nine month lead time to institute those billing changes, which period is substantially consistent with the 180 day period as allowed in Paragraph No. 9 of our March 15 Opinion and Order.  (Affidavit, Paragraph No. 3).  The affidavit also makes reference to the example of Verizon’s interLATA request for its Cherry Tree to Clymer route.
  The FCC waiver took over five months to obtain, and Verizon’s implementation took from March 29, 1999, to September 20, 1999.  (Affidavit, Paragraph No. 5).  That actual experience serves to demonstrate that 180 days is a fair estimate of the time Verizon should be allowed to implement EAS after the FCC waiver is obtained.






Conclusion


Accordingly, based on our review of the record as developed in this proceeding, we find no basis to the time frame to implement EAS.  Furthermore, we find that the Petitioners’ request otherwise fails to satisfy the standards for a grant of reconsideration in that the Petitioners have failed to set forth any new and novel arguments or considerations which we may have overlooked in our March 15, 2001 Opinion and Order.  However, even though we are denying the Joint Petitioners’ request, we encourage Verizon to take all available steps to implement EAS on this route in an expeditious manner.



Therefore, for the above-stated reasons, we shall deny the instant Joint Petition for Reconsideration; THEREFORE, 



IT IS ORDERED:  That the Joint Petition for Reconsideration and Amendment of Ordering Paragraph No. 9 of the Opinion and Order of March 15, 2001 herein, filed by Representative Keith R. McCall and the Office of Consumer Advocate on March 30, 2001, is denied, consistent with this Opinion and Order.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 24, 2001

ORDER ENTERED:  May 29, 2001

	�	Bell Atlantic-Pennsylvania, Inc. is now known as Verizon Pennsylvania Inc.  Due to this name change, the relevant entity will be referred to herein as Verizon PA.  


	�	By Letter filed on April 18, 2001, Verizon PA indicated that the parties in this proceeding have given their concurrence for an extension of time from fifteen to twenty days in which Verizon could file its Answer to the Joint Petition.





�	Ms. Deborah A. Prickitt is Manager of Exchange Services for Verizon.  Verizon submitted her affidavit one day subsequent to the submission of its Answer herein, i.e., on April 20, 2001. 


�	This scenario is outlined in Paragraph No. 5 of the Ms. Prickitt’s affidavit. 
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