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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Donald M. Eckman (Complainant) filed on September 29, 2000, to the Initial Decision of Administrative Law Judge (ALJ) George M. Kashi which was issued September 21, 2000.  Although the Exceptions were timely filed, the Complainant failed to serve a copy of the Exceptions upon Pennsylvania Power & Light Company, d/b/a PPL Utilities, (Respondent).  As a result, the Exceptions were served upon the Respondent by Secretarial Letter dated December 12, 2000.  The Respondent filed Reply Exceptions on December 22, 2000.  

History of the Proceeding



On February 17, 2000, the Complainant filed a Formal Complaint against the Respondent wherein he alleged that his bill from the Respondent for the month of January 7, 2000, to February 8, 2000, was excessive.  On May 9, 2000, the Respondent filed an Answer to the Instant Complaint (Answer).  In the Answer, the Respondent admitted the 1999 usage but denied that the 4,349 Kwh bill was for the single month of January to February 2000, but rather was the result of an estimate for January 2000 and an actual read taken later.  



The Respondent further averred that it had inspected the Complainant's premises and found that the Complainant has the capacity to use the electricity for which he was billed.  Additionally, the Respondent stated that the Complainant’s electric meter was tested and found to be 99.5% accurate.  On May 12, 2000, a hearing was held before ALJ Kashi.  Donald Martin Eckman, son of the Complainant who actually runs the business involved, appeared at the hearing on behalf of the Complainant.  (I.D., p. 2).  The Respondent was represented by counsel.

Discussion


The ALJ made twenty-six (26) Findings of Fact and reached five (5) Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference.  The Findings of Fact critical to a determination of this matter are as follows:

1.
Customer operates a 5,500 sq. ft., three story brick storage warehouse at 5 Juniper Lane, Lititz, PA for the purpose of storing antiques and miscellaneous household goods.

2.
Customer receives commercial electric service from Utility.

3.
Donald M. Eckman, who runs the business for his father, testified that the building is unheated.  (Tr. 12, 17).

4.
February of the year 2000 was the coldest month on record in the past six (6) years.  (Tr. 26).


5.
There are actually two electrical ceiling heater fans located on the 1st floor.  They are attached to thermostats located on poles at eye level directly below the heaters.  (Tr. 30).

6.
Neither Customer nor his son ever inspected the property he is renting.  (Tr. 31).

7.
Three persons have access to the building:  Customer, Donald M. Eckman and one Mike Hess, owner of the building.  All three have keys to the building.  (Tr. 32, 33).

*
*
*

25.
Customer had the potential for the electricity billed to him.  (Tr. 73).

26.
Customer has a current bill due May 26, 2000 of $24.82 and a balance on the disputed amount of $430.00.  (Tr. 74).



Based on the record before him, after noting that there were two (2) ceiling heaters controlled by a thermostat in the building, the ALJ concluded that the heaters had the potential of producing 1,800 Kwh in a thirty (30) day period.  In addition, the ALJ found that the owner of the building had unlimited access with his own keys and that the building, with the above mentioned heating sources, has the potential to use the amount of electricity billed.  (I.D., p. 8).  As a result, the ALJ dismissed the Complaint and directed that the Complainant pay the disputed bill within thirty (30) days of the date of entry of a final Opinion and Order in this proceeding.

The Complainant’s Exceptions



We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pa. v. Pa. P.U.C., 86 Pa. 410, 485 A.2d 1217, 1222 (1984)).  Any Exception or argument which has not been specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


The Complainant argues that the ALJ erred in not giving weight to the testimony which indicated that the Complainant’s lease excluded heat.  (See Tr. 33).

The Complainant also argues that the ALJ erred in not admitting the lease into the record as evidence.



The Respondent counters that, although the Complainant testified that the lease did not provide for heat, there was further testimony and other evidence of the existence of two (2) electric ceiling heater fans located on the first floor of the premises.  



The Respondent also pointed out that there was testimony in the case that an individual, unrelated to the parties in this matter, had a set of keys and had access to the building at all times relevant to this proceeding.  (Exc., p. 3).

Analysis



The ALJ was guided by Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980), (Waldron), in his deliberations in this matter.  The ALJ articulated that Waldron stands for the proposition that a Complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  The ALJ noted that if a complainant makes such a showing, then the burden of going forward with the evidence shifts to the respondent.  The ALJ pointed out that, although the burden of going forward with the evidence may shift, the burden of proof always remains with the complainant.



Our review of the evidence in this matter leads us to conclude that the Complainant’s case did not meet the evidentiary standards articulated in Waldron, supra.  Specifically, the evidence of record indicated that the Com​plainant had the potential to use the amount of electricity for which he was billed.  We further find that, although there is no heat service to be provided in the lease, this does not render the heating equipment unusable.  As the Respondent pointed out in its Reply Exceptions, there is testimony that thermostats were attached to the ceiling fans.  (Tr. 31-32).



Based upon the foregoing discussion, we will deny the Exceptions of Donald M. Eckman and adopt the Initial Decision of ALJ Kashi; THEREFORE,



IT IS ORDERED:



1.
The Exceptions of Donald M. Eckman are denied.



2.
That the Initial Decision of Administrative Law Judge George M. Kashi is adopted to the extent that it is consistent with this Opinion and Order.



3.
That the Formal Complaint of Donald Eckman against Pennsylvania Power & Light Company, d/b/a PPL Utilities, at Docket No. C-00003311, is hereby dismissed.



4.
That Donald Eckman is hereby directed to pay to Pennsylvania Power & Light Company, d/b/a PPL Utilities, the amount of $430.00 within thirty (30) days of the date of entry of this Opinion and Order.



5.
That as long as Donald Eckman adheres to the terms and conditions of this Opinion and Order, Pennsylvania Power & Light Company, d/b/a PPL Utilities, shall not assess any late payment or finance charges nor shall it suspend or terminate service to Donald Eckman except for valid safety and/or emergency reasons.



6.
That if Donald Eckman fails to adhere to the terms and conditions of this Opinion and Order, Pennsylvania Power & Light Company, d/b/a PPL Utilities, is hereby authorized to suspend or terminate service to Donald Eckman in accordance with the Commission’s regulations.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  January 24, 2001

ORDER ENTERED  January 26, 2001:
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