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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Daniel Stanicar (Complainant) filed on June 5, 2001, to the Initial Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr., issued on May 16, 2001.  Duquesne Light Company (Respondent) filed Reply Exceptions on July 13, 2001.
  

History of the Proceeding


On July 10, 2000, the Complainant filed a Formal Complaint against the Respondent wherein the Complainant disputes the accuracy of bills he received from the Respondent for residential electric service delivered to his home.  The Complainant wants the Respondent to either change his meter or test it in its shop.  Further, he seeks an adjustment of his bills for the alleged over-billing.



On August 2, 2000, the Respondent filed a preliminary motion to dismiss this Complaint pursuant to Section 5.101(a)(3) of the Commission’s Rules of Adminis​trative Practice and Procedure, 52 Pa. Code §5.101(a)(3), alleging the Complainant lacked standing to prosecute this action.  The Respondent noted the subject account is in the name of Joseph Stanicar, not that of the Complainant.  The Complaint did not identify how Daniel Stanicar has standing to raise these issues.  On the same date, the Respondent answered the Complaint and filed New Matter, denying that any inaccurate readings occurred or that it engaged in any wrongdoing.



An evidentiary hearing was held in the Pittsburgh offices of the Commission on February 23, 2001.  The Complainant appeared pro se.  The Respondent was represented by counsel.  Testimony at the hearing disclosed Joseph Stanicar was the deceased brother of the Complainant.  Daniel Stanicar is living at the subject premises, receiving his electric service and paying the bills for that service.  The Complainant agreed to become the ratepayer of record for this account.  Accordingly, the Respondent’s motion to dismiss the Complaint for lack of standing was denied by the ALJ.  



The hearing generated 232 pages of notes of testimony.  The Complainant offered four exhibits and the Respondent submitted thirteen exhibits that were admitted into the record.  No briefs were filed.  The record closed on March 26, 2001.



As previously stated, the Complainant filed Exceptions and the Respondent filed Reply Exceptions to the Initial Decision.  

Discussion



ALJ Corbett made 120 Findings of Fact and reached two Conclusions of Law, which are incorporated herein by reference unless expressly, or by necessary implication, they are reversed or modified by this Opinion and Order.  The ALJ recommended that the Complaint be denied.  



The ALJ noted that the burden of proof in this case has been placed upon the Complainant.  In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980)(Waldron), the Commission outlined the general dynamics for the burden of proof in a case that raises a high bill dispute.  The ALJ noted that the “Waldron Rule” is an evidentiary rule, which the Commission adopted to apportion the burden of going forward with the evidence.  Pennsylvania Electric Company v. Pa. P.U.C., 473 A.2d 704, 705-6 (Pa. Cmwlth. 1984).  The ALJ concluded that the Complainant failed to carry his burden of proving the Respondent provided inadequate or unreasonable service or facilities by failing to accurately measure the amount of his energy consumption.  (66 Pa. C.S. §1501).  For this reason, the ALJ recommended that the Complaint be denied.  (I.D., pp. 33‑34).



Preliminarily, with regard to Exceptions, we note that any issue or Exception which we do not specifically address has been duly considered and denied and will not be discussed further.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  (Consolidated Rail Corporation v. Pa. P.U.C., 155 Pa. Cmwlth. Ct. 537, 625 A.2d 741 (1993): also see, generally, University of Pennsylvania v. Pa. P.U.C., 86 Pa. Cmwlth. Ct. 140, 485 A.2d 1217 (1984)).  



We find that the issues raised in the Complainant’s Exceptions were already addressed by the ALJ in the Initial Decision.  In addition, the Complainant made a number of assertions that were not part of the record proceeding and as a result were not subject to cross-examination.  The main elements of the Complainant’s Exceptions are quoted in part below:

. . . There was, however, a quantifiable and significant change from historical data with the current meter (installed February 1997), starting in the April/May/June 1998 period, when the billed usage did not drop as expected with the end of the heating season.  The near-constant billed usage during [t]his period cannot be explained by plausible change(s) inside the house – any changes (either circuit faults or energy usage patterns) would have had to “mirror” the expected drop in heating load almost perfectly, kWh for kWh.  This is also why I cannot find any one specific month when this departure from historical norms started, and can only say that it started sometime within the three-month period of April/May/June 1998.  (Exc., p. 3).

Because I have reasons to suspect that the current billing meter was inaccurate during at least part of the time it has been installed, I must question the accuracy of any bill prepared using this meter (see Finding of Fact, #15).  (Exc., p. 3).



*

*

*

While I agree that the data table shown on page 28 of the Initial Decision can be “useful to depict overall trends”, I strongly disagree with the conclusion drawn.  The magnitude of the kWh value changes does not reflect the “trend” stated, either in absolute terms (kWh) or in percentage change in kWh.  Also, the terms used in the associated analysis are subjective, when they can be and need to be quantified.  (Exc., pp. 4-5).



*

*

*

Duquesne Light Company merely presented documentation and testimony that their testing is “accurate” and therefore any unexpected billed consumption must be due to circuit faults inside the house, significant changes in “life style”, weather conditions, and or continually varying combinations of all of these factors.

I am a qualified electrician.  I also pay attention to my appliances when they run to spot any problems or change in operating frequency or duration.  There simply is not, nor has there ever been any sign of (or reason to suspect) any electrical problem inside the house, other than the disputed consumption shown on the bills.  (Exc., p. 9).



We note that the Complaint is an appeal of a Decision of the BCS on an Informal Complaint filed by the Complainant.  By that Decision, which was issued on June 5, 2000, at No. 0577615, the BCS concluded that the meter at the premises was registering correctly and that the Complainant’s bills were correct as rendered.  Therefore, BCS dismissed the Informal Complaint of Joseph Stanicar C/O Dan Stanicar.  



With regard to the high bill Complaint, we agree with the reasoning and recommendation of the ALJ.  The Commission, in Waldron, supra, articulated the evidentiary standards, which must be met in order to establish a prima facie case against a utility.  Those standards include a showing that:  there are no prior billing abnormalities; the number of occupants in the household has not increased; and finally, that the complainant does not have the capacity to consume the amount of energy services billed.  A prima facie case, if unrebutted by the utility, will cause the complainant to prevail.  It is a principle of law that the burden of going forward with the evidence in a proceeding can shift, but the burden of proof in billing disputes always remains with the complainant.



The evidence of record clearly shows that the Complainant failed to meet the evidentiary standards articulated in Waldron, supra.  Evidence produced by the Respondent shows that the Complainant had the potential to consume the amount of energy billed.  Our review of the record indicates that the Respondent has demonstrated that the service provided to the Complainant meets or exceeds the standard of adequate and continuous service under Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. §1501.  The record supports the Respondent’s position that its meter is accurate.  We note that the Respondent tested the Complainant’s meter on March 16, 1999, as part of the high bill investigation.  (Finding of Fact No. 65).  The meter was tested a second time on July 28, 2000.  (Finding of Fact No. 66).  In both cases the meter tested within the Commission’s guidelines.  



On September 19, 2000, a senior field meter technician for the Respondent tested the meter and installed a test meter in series to compare the readings between the two meters. (Finding of Fact No. 69).  On December 21, 2000, the field meter technician returned to the Complainant’s premises to read both meters.  The reading obtained from both meters were identical.  (Findings of Fact Nos. 75-76).  On September 18, 2000, the Respondent’s technicians ran eleven separate tests on the test meter.  The meter tested accurate between 99.92% and 100.18% depending on the amp load as found, and between 99.91% and 100.18% depending on the amp load accurate as left.  (Findings of Fact Nos. 81-91).  The meter is only required to be ± 2% for Commission standards.  (Finding of Fact No. 94).  The Respondent also inspected the meter for foreign load during each visit to the Complainants premises.



Our review of the Complainant’s Exceptions focuses on the Complainant’s contention that “the near-constant billed usage during [t]his period cannot be explained by plausible change(s) inside the house.”  (Exc., p. 3).  The Complainant submits that he cannot find any one specific month when this departure from historical norms started, and can only say that it started sometime within the three-month period of April/May/June 1998.  In addition, the Complainant agrees that the data table shown on page 28 of the Initial Decision can be “useful to depict overall trends”, the Complainant strongly disagrees with the conclusion drawn.  (Exc., pp. 4-5). 



Consumption data from Complainant’s Exhibit 2, pp. 3 & 4, which was included on page 28 of the Initial Decision, provides a comparison of consumption for certain specified time periods.  Based on his evaluation and analysis of the date, the ALJ concluded that while this chart does not portray a completely accurate picture of the Complainant’s consumption because it does not present temperature and billing cycle data, it is useful to depict overall trends.  The recorded consumption increased during each annual period, until declining slightly during the period of April 1999 to March 2000 and further declining in the last recorded period.  (I.D., pp. 27-28).



We find that, based on the record before us, the Respondent demonstrated that the meter was properly calibrated to be within the tolerance permitted by the Commission’s Regulations.  The Respondent verified the accuracy of the Complainant’s meter on several occasions, and on three occasions it also compared readings obtained from that meter against a check meter.  It inspected the premises several times for foreign wiring, grounds, and meter creep, finding nothing untoward.  The Complainant never seriously challenges these findings.  While the Complainant’s chart indicates he has had a general increase in consumption over the period in question, the Complainant has failed to demonstrate that the disputed bills are abnormally high when compared to prior usage patterns, as required by Waldron, supra.  

Conclusion



We conclude that the Complainant also failed to satisfy the burden of proof, by failing to show that the Respondent’s service was unreasonable, that the Respondent was remiss or negligent, or that the Respondent acted in derogation of Section 1501 of the Code, 66 Pa. C.S. §1501.  Furthermore, we conclude that the evidence offered by the Respondent adequately rebuts the Complainant’s allegation of an improper high bill.  Accordingly, we shall adopt the ALJ’s Initial Decision and dismiss the Complaint because of the Complainant’s failure to carry his burden of proof, consistent with Section 332(a) of the Code.  We shall deny the Exceptions of Daniel Stanicar consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Daniel Stanicar are denied.



2.
That the Initial Decision of Administrative Law Judge John H. Corbett, Jr. is adopted, consistent with this Opinion and Order.



3.
That the Formal Complaint by Daniel Stanicar against Duquesne Light Company is dismissed.



4.
That the proceeding at Docket No. F‑00577615 shall be marked closed.  








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 9, 2001

ORDER ENTERED:  August 10, 2001

	� 	Due to an error, the Respondent did not receive the Initial Decision in a timely manner, resulting in a delay in filing its Reply Exceptions.  
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