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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are Exceptions filed on May 22, 2001, by Patrick Burns (Complainant) to the Initial Decision issued on April 18, 2001, relative to the above-captioned proceeding.  Reply Exceptions were filed by Pennsylvania Power Company (Penn Power) on May 25, 2001.  

History of Proceeding

The Complainant instituted this proceeding on November 16, 2000, by the filing of a Complaint alleging that bills for electrical service to his home were inordinately high.

By Notice dated December 26, 2000, we informed the parties that a telephonic hearing would be held February 2, 2001, before Administrative Law Judge (ALJ) James D. Porterfield.  On January 5, 2001, ALJ Porterfield issued a Prehearing Order regarding procedures to be followed at the hearing.  

The hearing was held as scheduled.  Penn Power was represented at the hearing by counsel.  Penn Power offered the testimony of five witnesses and entered three exhibits into evidence.  The Complainant did not appear or otherwise arrange to be represented by counsel at the hearing.  However, a person purporting to be the Complainant appeared at the hearing.  This person testified as if he were the Complainant and presented one exhibit as the Complainant.  After this person rested the Complainant’s case, his identity was brought into question.  At that time, the person admitted that he was not, in fact, the Complainant; rather, he was John Burns, the Complainant’s father.  

The record was closed March 17, 2001.  By Initial Decision issued on April 18, 2001, ALJ Porterfield dismissed the Complaint with prejudice.  On April 23, 2001, Penn Power filed a Motion to Dismiss the Complaint.  On May 3, 2001, the Complainant filed Exceptions to the Initial Decision in the form of a Letter-Petition (First Exceptions).  The Complainant did not serve a copy of the First Exceptions on Penn Power.  As a result, by Secretarial Letter dated May 17, 2001, a copy of the First Exceptions was served on Penn Power allowing ten days for the filing of Reply Exceptions.  Reply Exceptions were filed by Penn Power on May 24, 2001.

In the meantime, after filing the First Exceptions, by letter dated May 4, 2001, the Complainant sought an extension of time to file Exceptions.  The extension was granted.  On May 22, 2001, the Complainant filed a second set of Exceptions (Second Exceptions).  Penn Power filed Reply Exceptions to the Second Exceptions on May 25, 2001.  By letter dated May 29, 2001, the Complainant withdrew the First Exceptions and requested that we act only on the Second Exceptions.
   

Discussion



We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pennsylvania v. P.U.C., 485 A.2d 1217, 1222 (Pa. Commw. Ct. 1984)).  Accordingly, any exception or argument not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.

The Complainant’s Second Exceptions contain one numbered Exception. However, this Exception contains two allegations.  First, the Complainant excepts to the ALJ’s conclusion that he consented to his father’s representing him at the hearing and, therefore, deceived this Commission.  Second, the Complainant contends that because he was pro se at the time of the hearing, his failure to follow our rules and procedures should have been excused and his Complaint should not have been dismissed with prejudice. 

Regarding the Complainant’s first allegation, our review of the record indicates that there was ample evidence to support the conclusion that the Complainant consented to his father’s representation.  The record establishes that the Complainant lived alone.  Additionally, he was given notice of the date and time at which a telephonic hearing would be held in these proceedings.  On that date and time, a call was made to his home telephone.  The Complainant’s father was available in the Complainant’s home to receive the telephone call and participate in the hearing.  These facts support the conclusion that the Complainant consented to his father’s representation at the hearing.

Moreover, we note that in his Second Exceptions, the Complainant admits that he arranged for his father to be available at the time of the hearing in order to “request that the hearing be rescheduled if his father’s personal knowledge, as a witness, was insufficient to proceed ….”  (Second Exceptions, at 7).  This clearly demonstrates that the Complainant consented to his father’s representation at the hearing.

Regarding the Complainant’s assertion that he was not involved in his father’s attempt to deceive this Commission, we note that in addition to informing the Complainant of the date and time of the scheduled telephonic hearing, the Notice of Hearing and the Prehearing Order informed the Complainant that he was required to attend and participate in the hearing.  Furthermore, the Prehearing Order advised the Complainant that he could not be represented by a person who was not an attorney, and that he could request a continuance if he was unable to attend the hearing.  The fact that the Complainant did not request a continuance, but instead, sent his father, who was not an attorney, to represent him at the hearing supports the conclusion that the Complainant was, in fact, involved in his father’s attempt to deceive this Commission.  

In any event, we note that the Complaint was properly dismissed with prejudice by ALJ Porterfield regardless of whether the Complainant was involved in his father’s deception or whether the Complainant authorized his father to represent him at the hearing.  This is so because the record establishes that the Complainant did not request a continuance, appear at the hearing, and/or arrange for an attorney to represent him at the hearing as required by Section 1.22 of our Rules of Administrative Practice and Procedure, 52 Pa. Code §1.22. 

It is well-established law that once timely notice of a hearing and the opportunity to be heard have been provided, it is the responsibility of the parties to be present and participate in the hearing.  (See, Schneider v. P.U.C., 479 A.2d 10 (Pa. Commw. Ct. 1984); Martin v. Duquesne Light Co., No. C-00992505 (Opinion and Order) (November 18, 1999)).  Moreover, as provided by Section 5.245(a) of our Regulations, (52 Pa. Code § 5.24(a)):

(a)
After being notified, a participant who fails to be represented at a scheduled conference or hearing in a proceeding shall be deemed to have waived the opportunity to participate in the conference or hearing, and shall not be permitted thereafter to reopen the disposition of a matter accomplished at the conference or hearing, or to recall for further examination of witnesses who were excused, unless the presiding officer determines that the failure to be represented was unavoidable and that the interests of the other participants and of the public would not be prejudiced by permitting the reopening or further examination.  Counsel shall be expected to go forward with the examination of witnesses at the hearing … .

It is well settled that a complainant who fails to appear at, and participate in, a duly scheduled hearing is unable to sustain his or her burden of proof.  (See, Darling v. Philadelphia Elec. Co., No. F-00161139 (Opinion and Order) (November 16, 1993)).  Additionally, a complainant’s failure to appear and participate wastes the time and resources of both this Commission and the respondent.  (See, Jefferson v. UGI Utilities, Inc., No. Z-00269892) (Opinion and Order) (December 26, 1995)).  For these reasons, we find it appropriate to dismiss such complaints with prejudice.  

In the instant case, the Complainant did not appear or participate in the hearing.  Instead, his father appeared and attempted to participate on his behalf.  The testimony and other evidence presented by Complainant’s father was entered in violation of Section 1.23 of our Rules, (52 Pa. Code § 1.23), which prohibit representation by non-attorneys, and constituted an attempt to defraud this Commission.  It was, therefore, properly disregarded as incompetent evidence by ALJ Porterfield.  Further, by his failure to participate in the hearing, the Complainant waived his right to present evidence in these proceedings.  Thus, ALJ Porterfield properly closed the record on March 17, 2001.  At that time, the only competent evidence within the record was that presented by Penn Power.  This evidence consisted of the testimony of Penn Power’s five witnesses and the three exhibits sponsored by these witnesses, all of which established that there was no basis for the Complaint.  Thus, the Complaint was properly dismissed with prejudice.

The final allegation contained within the Complainant’s Second Exceptions is that his status as a pro se Complainant at the time of the hearing should excuse him from complying with our rules and procedures and entitle him to present additional evidence.  We do not agree.

We note that we have the discretion to disregard an error or defect of procedure that does not affect the substantive rights of the parties.  (52 Pa. Code § 1.2(a); see also, AT&T Communications of Pennsylvania v. P.U.C., 568 A.2d 1362 (Pa. Commw. Ct. 1990) (holding that, absent a showing of prejudice, we could properly entertain exceptions to an initial decision filed one day late)).  However, the circumstances of this case do not warrant the exercise of such discretion.  

The Complainant was well-aware of his duty to attend and participate in the hearing and the consequences that would result if he failed to do so.  The Notice of the hearing and the Prehearing Order notified the Complainant of the procedure for seeking a continuance and advised the Complainant that failure to attend the hearing as scheduled could result in the dismissal of the Complaint.  Nevertheless, the Complainant failed and/or refused to attend and/or arrange for proper representation at the hearing.  He also failed to request a continuance.  We will not condone such a blatant disregard of our rules and procedures.

Additionally, we note that the Complainant’s lack of diligence in arranging for proper representation and/or requesting a continuance required Penn Power, and the Commission to unnecessarily expend valuable time and resources.   Under the circumstances, we conclude that allowing the Complainant a second chance to prosecute his claim would be unfair to Penn Power and otherwise violative of our Rules of Practice and Procedure.

Conclusion

We conclude that ALJ Porterfield’s Initial Decision is supported by applicable statutory and case law as well as substantial and competent record evidence.  Accordingly, we will deny the Complainant’s Exceptions; THEREFORE, 

IT IS ORDERED:

1.
That the Exceptions of Patrick Burns filed on May 22, 2001, to the Initial Decision of Administrative Law Judge James D. Porterfield, issued on April 18, 2001, are denied.  

2.
That the Initial Decision of Administrative Law Judge James D. Porterfield issued on April 18, 2001, is adopted to the extent consistent with this Opinion and Order.

3.
That the Complaint captioned Patrick Burns v. Pennsylvania Power Company, at Docket No. C-00004453, is hereby dismissed with prejudice.

4.
That the Complaint proceeding captioned Patrick Burns v. Pennsylvania Power Company, at Docket No. C-00004453, be hereby terminated and the record marked closed.




BY THE COMMISSION,








James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  July 26, 2001

ORDER ENTERED:  July 31, 2001

� 	We note that the allegations contained within the First Exceptions are substantially similar to those found within the Second Exceptions.  
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