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DEBRA PAIST

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On March 26, 2001, Tropical Delights filed a formal complaint which alleged an inability to pay its commercial electric bills from Metropolitan Edison Company doing business as GPU Energy (Met-Ed) and further alleged that Met-Ed refused to enter into a payment arrangement acceptable to Tropical Delights.  As relief, Tropical Delights requested that the Pennsylvania Public Utility Commission (Commission) establish a payment arrangement.



On April 17, 2001, Met-Ed simultaneously filed an answer with new matter and a separate motion to dismiss.   Met-Ed's motion argued that Tropical Delights' complaint should be dismissed because Tropical Delights is a corporation which must be represented by legal counsel in an adversarial proceeding before the Commission under 52 Pa. Code §§1.21-.22.



By a hearing notice dated June 22, 2001, the case at Docket No. C‑00015157 was assigned to me, and the parties were informed that a telephonic hearing on Tropical Delights' complaint would be held on July 26, 2001.



By an order dated June 29, 2001, I took official notice that Pennsylvania's Department of State lists Tropical Delights as a business incorporated on April 21, 2000 with the registered corporate fictitious name of Tropical Delights; owned by Naomi and Richard Noriega; located at 5174 Milford Road, East Stroudsburg, PA; and operated as a deli/grocery.  66 Pa. C.S. §331(g); 52 Pa. Code §5.408.  I stated in the order that a corporation must be represented by an attorney at law in an adversarial proceeding before the Commission such as the complaint case at Docket No. C-00015157.  The Spirit of the Avenger Ministries v. Commonwealth, 767 A.2d 1130 (Pa. Cmwlth. Ct. 2001); Simon v. Franklin Water Co., C-00956589 (opinion and order adopted January 25, 1996, entered January 29, 1996); LeStat Corp. v. Pennsylvania Power and Light Co., C-00946284 (opinion and order adopted July 20, 1995, entered August 30, 1995); Re Philadelphia Suburban Water Co., 49 Pa. PUC 348 (1975); Re Checker Cab Co., 49 Pa. PUC 159 (1975); 52 Pa. Code §§1.21-.23; see Walacavage v. Excell 2000, Inc., 331 Pa. Super. Ct. 137, 480 A.2d 281 (1984).  Nevertheless, I denied Met-Ed's motion to dismiss and ruled that, if Tropical Delights did not have an attorney at law for the scheduled hearing on its complaint, I would hear testimony from either of Tropical Delights' co-owners but would not permit them to cross-examine Met-Ed's witnesses, object to evidence, file a legal brief or otherwise engage in the unauthorized practice of law.



A telephonic hearing on Tropical Delights' complaint was held before me 

on July 26, 2001.
  Mrs. Naomi Noriega testified on behalf of Tropical Delights.  Met‑Ed 

was represented by legal counsel and had an employee, Tina Calcagno, available to testify on its behalf.  Because the parties' pleadings did not reveal whether Tropical Delights was involved in a hybrid residential-commercial situation, sworn testimony was taken from Mrs. Noriega to enable a determination of whether Tropical Delights might be entitled to a payment arrangement.  I terminated the hearing after receiving Mrs. Noriega's testimony that Tropical Delights' account with Met-Ed covers only commercial property.

FINDINGS OF FACT


1.
Tropical Delights is a business which occupies the entirety of a building located at 5174 Milford Road, East Stroudsburg, Pennsylvania.



2.
Tropical Delights is owned and operated by husband and wife Richard and Naomi Noriega.



3.
Tropical Delights receives electric service from Met-Ed under a commercial account.



4.
The building occupied by Tropical Delights has a single electric meter.



5.
By a March 15, 2001 letter, the Commission's Bureau of Consumer Services (BCS) informed Tropical Delights of the terms of a payment arrangement which BCS had negotiated with Met-Ed on behalf of Tropical Delights in an effort to assist Tropical Delights in the payment of its overdue electric bills.



6.
At the time of the July 26, 2001 hearing, Tropical Delights owed Met-Ed more than $6,617.19.

DISCUSSION


Tropical Delights' complaint claims that Met-Ed violated the Public Utility Code, a Commission regulation or a Commission order by refusing to agree to a payment arrangement acceptable to Tropical Delights.



The Commission has repeatedly held that a customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.  Kayla's Place Inc. v. Duquesne Light Co., C-00981711 (opinion and order adopted May 21, 1999, entered May 24, 1999); Kenney d/b/a Flower and Flag Depot v. Duquesne Light Co., C‑00967789 (order entered November 27, 1996); 52 Pa. Code §§55.2(a) and 56.1.  An exception exists for the hybrid situation where both the customer's residence and business are located in the same building and are served by a single utility meter. Kayla's Place Inc.; Underwood v. Equitable Gas Co., Z‑00329132 (order entered April 22, 1997).



At the July 26 hearing, Mrs. Naomi Noriega testified credibly that Tropical Delights is a business which occupies the entirety of a building served by a single electric meter and that Tropical Delights receives electric service from Met-Ed under a commercial account (Fact-findings 1, 3 and 4).  Given this uncontested testimony, I conclude that Tropical Delights is a commercial customer which is not entitled to a payment arrangement under the Public Utility Code, a Commission regulation or a Commission order.



Nevertheless, a public utility may offer a payment arrangement to a commercial customer although it is not required to do so.  Kayla's Place Inc.  Upon the conclusion of the hearing, the parties spoke with each other and negotiated a payment arrangement to help Tropical Delights keep electric service while paying its current and overdue electric bills.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
A customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56 unless both the customer's residence and business are located in the same building and are served by a single utility meter.  52 Pa. Code §§55.2(a) and 56.1.

ORDER


THEREFORE IT IS ORDERERD:  That the complaint filed by Tropical Delights at Docket No. C‑00015157 is hereby denied.

Dated:  July 26, 2001















DEBRA PAIST








Administrative Law Judge

�	I sat as a special agent pursuant to 52 Pa. Code §56.174. 
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