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Procedural History



On August 15, 2000 Betty Mason (Mason, Complainant or Customer) filed this complaint against PECO Energy Company (PECO, Company or Utility).  Mason avers that after an inspection showing foreign piping and wiring, she was promised reimbursement for paying the cost of two apartments, A & B, and that this went on for two years.  She alleges that she has not received full credit for the amount owed her.  She wants to be completely reimbursed the money that is owed her.



On August 21, 2000, Mason filed an amendment to her complaint alleging that as of August 13, 2000, the bill for 506 Market Street had been put into Dennis O’Neill’s name was approximately $176.00 outstanding, $46.00 current.  She seeks to have this addressed because for two (2) full years she paid for two apartments with never a late payment, and now that her money is no longer being misused, the bill is no longer being paid.  The Commission served this on PECO by letter dated August 24, 2000.



On August 23, 2000, PECO filed its Answer, in which it admits that foreign wiring and piping were found at Mason’s residence during a field inspection in February 2000.  PECO admits to informing Mason’s landlord of the need for repairs, and avers that on April 12, 2000 it confirmed that repairs had not been made.  PECO avers that as of April 13, 2000, the account for utility service was placed in the landlord’s name effective February 25, 2000, and that at the time of the Answer, the account remained in that name.  



PECO denies that it improperly billed complainant, and denies that it has not properly credited Mason’s account or properly transferred the balance to the landlord.  PECO denies the existence of any obligation to refund Mason’s payments in whole or in part.



Finally, PECO avers that the Bureau of Consumer Services rendered a decision on informal complaint in this case, and found that PECO had responded appropriately.  PECO attaches the decision at BCS 0768671 as Exhibit 1 to its Answer.



Mediation Review of this case was completed on September 28, 2000.



On October 2, 2000, the Commission issued a hearing notice scheduling an Initial In-Person Hearing to be held on this case in the Philadelphia State Office Building at Broad & Spring Garden Streets in Philadelphia, PA, on Wednesday, November 15, 2000, at 10:00 a.m.  The case has been assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.



On October 20, 2000, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



The initial hearing was held as scheduled.  Mason appeared and represented herself.  She testified and sponsored three exhibits, which were admitted to the record as Mason 1 (letter from Dennis O’Neill), 2 (copy of account statement), & 3 (PECO bill for service from September 29 to October 27).  PECO appeared and was represented by Henri P. Marcial, Esq.  He called three (3) witnesses.  PECO sponsored nine (9) exhibits, which were admitted to the record as PECO 1-9 (account statement; report of field visit; letter to Betty Mason; BCS decision; data sheet; copies of printouts showing contacts; copy of statute; copy of proposed policy; copy of James Burton v. PECO).  Mason became very angry toward the end of the hearing and announced her intention to leave.  The ALJ persuaded her to stay, but she was still angry when she left, and she left her copies of the exhibits and some of her own papers behind.  The ALJ returned these to Mason by certified mail.



Subsequently, Mason filed another complaint, which was docketed at 

C-00004536 (“C” docket) raising some of the same issues which had come up at the hearing on F-00768671 (“F” docket).  PECO subsequently moved to join the “C” docket to the “F” docket, which Motion was granted, and the “F” docket was stayed.  A hearing was set on the “C” docket complaint.  



Mason responded to the hearing notice on the “C” docket by calling the PUC and asserting that she would not attend the hearing.  She declined to send a letter so stating or withdrawing her complaint.  After a series of letters was sent giving her notice and opportunity to change her mind, the “C” docket case was closed.  Subsequently, the “C” docket was severed from the “F” docket, and the stay at the “F” docket was dissolved.



The ALJ served an Order reopening the record and holding it open until August 27, 2001.



On July 31, 2001, the ALJ received a letter and documents from Mason which was postmarked July 30, 2001, but dated July 2, 2001, with a return address of 808 H Peachtree Road, Claymont, Delaware, 91703.  She stated that she moved out of Pennsylvania as of December 4, 2000, that she has a lease and Section 8 documentation to prove it; and, that she has continuing billing problems on her account with PECO related to her previous address for service after she moved.  This letter has been forwarded to PECO, the Bureau of Consumer Services and the Secretary of the Commission.

Findings of Fact


1.
The Respondent is PECO Energy Company (PECO) which provides natural gas (gas) and electricity service for compensation in Pennsylvania.



2.
The complainant is Betty Mason, who at the time of the hearing resided at 506 Market Street, Apartment A (first floor front), Marcus Hook, PA 19061.  Mason was a natural gas and electricity customer of PECO Energy Company at that location



3.
After receiving a high bill complaint from Mason, PECO investigated and found a foreign load arrangement of Mason’s natural gas service whereby her gas furnace heated both her Apartment A and Apartment B (second floor front) directly above her in the same building.  There were also electric wiring arrangements that showed foreign load.



4.
Margaret O’Donnell (O’Donnell) works for PECO Energy as a field consultant.  She goes to properties and businesses to verify the accuracy of the meters, that there are no meter mix-ups, that customers are on the correct meter and that the meter does serve their property, and that they have the potential to use the service for which PECO is billing them. Tr. 38-39.  In February 2000, O’Donnell was the first field rep that discovered the foreign load conditions at the building where Complainant had her apartment.  She found that the electric meter for Mason’s apartment did in fact control the house heater, which operates with a fan, and also its thermostat, that served both the first (Apt. A) and second (Apt. B) floor front apartments, and it also controlled the hall and porch lights.  Tr. 40



5.
There were three gas meters, one of which had no appliances attached to it; one of which had the hot water heater for Mason’s first-floor apartment and the gas heater for both floors attached to it, and one of which had only the hot water for the second floor attached to it.  This was confirmed at a subsequent field visit on April 12, 2000 by Frank Frankenfield, a high bill field consultant for PECO, who found that the condition had not been corrected.  Tr. 44-45; PECO 2



6.
It is safe to assume that the foreign wiring conditions existed when Mason’s account was initiated in July 1998.  Tr. 48



7.
Mason receives SSI and Food Stamps.  Tr. 7



8.
Mason was eligible for LIHEAP assistance and Section 8 housing subsidies.  The residents in Apartment B were not eligible for either benefit.  Tr. 49-50.  Mason was in PECO’s CAP Rate Program during the second year she lived there.  Tr. 7, 14, 51.  Mason received energy assistance twice, in the amount of $195.00 and $300.00.  Tr. 49; PECO 1; Mason 2



9.
When PECO discovered the foreign load facilities, it notified Mason’s landlord, and also notified him of the permissible time period in which to correct the situation.



10.
When PECO returned to check on the correction on April 12, 2000, and found that it had not been made, PECO put the gas and electric accounts in the name of the landlord effective February 25, 2000, the date it originally discovered the foreign load, until such time as the repairs were made.  Tr. 26, 44-45; PECO 6



11.
At that time, Mason’s unpaid arrears on her account were $3.97.  PECO 1; Mason 2



12.
PECO returned the account to Mason’s name on September 29, 2000, after it confirmed that the landlord had made the appropriate repairs.  Tr. 27



13.
Just before the hearing, Mason received a bill from PECO in the amount of $42.27 for service from September 29 to October 27, 2000
.  The due date was December 4, 2000.  Mason 3



14.
Mason was not seeking money payment from PECO but she wanted PECO to quantify the amount of gas and electric service for which she should have been billed prior to the date PECO discovered the foreign load to provide to Section 8 officials so that her housing subsidy for that period could be correctly calculated.
  Tr. 6, 21-22.  At the hearing, PECO stated it could not do this without historic usage information.  Tr. 50-51



15.
Mason’s landlord pursued her for collection of $289.90 which, according to a letter and attachment he sent her, is the amount he paid for electric and gas 

service while her account was transferred to him, minus a monthly allowance for common area lighting.  Mason 1; Tr. 9, 19



16.
Mason has moved out of the premises where the foreign load service occurred, and now resides in the state of Delaware.  Letter of July 30, 2001



17.
At the time of hearing the gas supply for the furnace, the electricity to serve the furnace, and the hall and porch lights were separately metered and billed to the landlord.  Mason is only metered and billed for the gas for her water heater, and the electric portion of her apartment that is directly under her control.  Tr. 51-52

Discussion



As the complainant, Mason has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



Under Section 1501, et seq., of the Public Utility Code (Code), PECO must provide Mason, as its customer, reasonable and adequate service, 66 Pa. C. S. §§1501, et seq.  Specifically, under Section 1529.1 of the Code, also known as Act 54, where foreign load situations are detected, PECO is required to take certain actions.  This section provides:

§1529.1.  Duty of owners of rental property.


(a)
Notice to public utility. – It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually  metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.


(b)
History of account. – Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility service to the premises.


(c)
Failure to give notice. – Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

1993, July 2, P.L.379, No. 54, § 3, effective in 60 days

(Emphasis added).  Under Section 1530 of the Code, 66 Pa.C.S. §1530 “Any waiver of a tenant’s rights under this subchapter shall be void and unenforceable.” [The subchapter is Subchapter B. Discontinuance of Service to Leased Premises, 66 Pa.C.S. §§1521-1533, originally enacted 1978, Nov. 29 P.L. 1245 No. 297, § 1, effective in 60 days, Amended 1993, July 2, P.L.379, No. 54, § 1, et seq., effective in 60 days.]



The basic factual issues are not in dispute here.  The electric meter for Mason’s apartment did in fact control the only house heater that served both the first floor front (Apt. A) and second floor front(Apt. B) apartments, and it also controlled the hall and porch lights.  Tr. 40. There were three gas meters, one of which had no appliances attached to it; one of which had the hot water heater for Mason’s first-floor front apartment and the gas heater for both floors in the front attached to it, and one of which had only the hot water for the second floor front attached to it.  Tr. 40, 44-45



Whether or not PECO owes Mason any credit for her payments for electric and gas service turns on two things.  First, what effective date should be use for transferring her account into the landlord’s name.  PECO has used the date when it discovered the foreign load on the meter serving Mason.  Mason clearly seeks an effective date in line with the two years she avers that she was paying for two apartments, i.e., from the initiation of her service at this address on July 27, 1998 until February 25, 2000.  The unprorated total paid for service during this time was about $862.72.  PECO 1; Mason 2.  It is safe to assume that the foreign load was included in Mason’s bill from her first bill in August 1, 1998 until it was discovered in February 2000.  Tr. 46  



Mason also seeks relief from her landlord’s pursuit of her to collect amounts he had to pay for electric service while the account was in his name from the transfer date to July 28, 2000--$289.80.  Mason 1.  



The second factor is the application of Section 1529.1.  The Commission has made clear rulings that where the landlord did not give notice as required by the statute, unpaid arrears are to be placed in the landlord’s name as far back as the date the statute required that notice be given, or September 1993.  Santos v. Metropolitan Edison Company, C-00967757, Opinion and Order entered August 7, 1997 at 15; Allen L. Jones v. Pennsylvania Power & Light, C-00971013, Opinion and Order adopted February 11, 1999, slip opinion at 14-15; Mary Esther Battle v PECO Energy Company, C-00003804, Opinion and Order entered July 16, 2001, slip opinion at 11-12.  



However, this case is not about arrears, because Mason had paid her bills.  PECO 1; Mason 2.  Mason wants a credit covering the amounts for natural gas and electric service she did not owe, but paid for anyway because of the unreported and uncorrected foreign load situation.  In F-00339578, James Burton v. PECO Energy Company, September 23, 1998, 1998 Pa. PUC LEXIS 186, the Commission reaffirmed its Santos ruling as to unpaid balances, but ruled that as to amounts paid for service under foreign load arrangements, the utility was not required to give a credit to the tenant, but that the tenant must collect that money from the landlord.

The landlord has the duty to reimburse the tenant for amounts paid by the tenant which are the landlord’s responsibility.  The utility, however, is not the arbiter of such disputes, and need not refund amounts already paid on the account….PECO shall not be required to refund directly to Mr. Burton, any amounts paid by him with regard to service under the foreign wiring condition.  However, to the extent that there are any unpaid amounts on the account during the time of the foreign wiring condition, Mr. Burton shall not be responsible for said amounts, and PECO must pursue collection from the owners of the building.  

1998 Pa. PUC LEXIS 186, *9; Slip Opinion at 16-17.



This is consistent with the spirit of Section 1529 of the Code, 66 PA. C. S. §1529, which is clearly intended to cover situations where the landlord is the ratepayer, the utility service is included in the rent, the landlord collects the rent but fails to pay the utility bill, and the tenant then pays the bill to keep the service on.  Section 1529 permits the tenant to deduct the amount he or she paid for utility service from the rent or other amounts owed, or to seek reimbursement from the landlord ratepayer.  Section 1531 of the Code, 66 Pa.C.S. §1531 prohibits retaliatory action by landlords against tenants for exercising their rights under Section 1529.  Section 1529.1, which was enacted later and specifically appears in situations where the landlord has failed to become the ratepayer, is not specifically included in this protection.



Here, the landlord was not the de facto ratepayer, but he was de jure responsible for utility payments under Section 1529.1.  The landlord failed in his duty to report the foreign load piping and/or wiring, failed to correct the situation, and thus, the account or accounts should have been in his name, and thus under Section 1529.1, he should have been responsible for payment.



There are several potential practical problems with the Burton ruling.  For one, it penalizes the tenant who pays his or her bills because only unpaid balances are transferred.  For another, if the tenant moves or is evicted, he or she no longer pays rent to the landlord from which such amounts may supposedly be deducted.  Here Mason no longer resides at the premises.  Also, the landlord may pursue the tenant for the entire bill, or take other vindictive actions, and the tenant does not specifically have the protections of Section 1531.
  



Here, the landlord was pursuing Mason for almost the entire electric and the whole of the gas bill while the account was transferred to him, Mason 1, ignoring the fact that the problem was that the upstairs tenants were not paying anything for service that they consumed.  Theoretically, if he wants to take collection action, he should not be pursuing Mason for the whole amount, but he should also be pursuing the other tenants for half the gas and a portion of the electric usage on the interim bills since they also consumed a portion of both by receiving heat from the furnace.



A distinguishing factor in this case is that the total amount paid includes two energy assistance grants in the amounts of $195.00 and $300.00.  Mason was eligible for energy assistance grants, but her upstairs neighbors were not.  Likewise, Mason was eligible for Section 8 housing assistance, which covers some utility costs included in her rent, and her upstairs neighbor was not.  Tr. +.  Therefore, the neighbors received federal benefits for which they were not eligible.  Likewise, Mason herself is not entitled to a credit or refund of the federal money that was diverted to her upstairs neighbors.  Thus, I affirm the BCS decision at BCS No. 0768671 as to the denial of the refund of the $300.00 LIHEAP grant, although I rely on somewhat different grounds.  I also agree with the determination that PECO had at that time properly transferred the account although I disagree that PECO is not required to issue a further credit to Mason.



For all of these reasons, I deem Mason’s case to be distinguishable from Burton.  The two cases are factually distinct also.  For instance, Burton withheld payment when he suspected a foreign load situation.  Id. at *6.  Mason never withheld payment of her utility bills.  Burton had incurred arrears; Mason had only incurred arrears of $3.97, which were transferred.



The amount in controversy here, setting aside the LIHEAP grants, would be the difference between the amounts of the bills Mason paid for electric and gas service during the time period in question, i.e. $862.72 - $495.00 (Energy Assistance) = $367.72, and an apportioned amount for her usage, i.e., the amounts she contends she should have paid.  If any refund of LIHEAP monies is to be made, it should be made to the appropriate federal agency, and no such agency participated in this case.  Mason had asked PECO to provide her with the figures for these amounts.  It had not done so by the time of hearing.  At hearing, PECO claimed it could not do so without more comparison consumption figures now that the first and second floor accounts were correctly metered.  Apparently, PECO did provide sufficient information to allow abatement of the Section 8 rent paid to the landlord.  See Footnote 2.  



However, putting aside the federal factors identified, PECO is in the best position to calculate the best approximation of the amount of electric and gas usage, which can fairly be attributed to Mason from July 27, 1998 to February 25, 2000, and what should be attributed to the tenants in Apartment B.  I will direct it to do so.

Conclusions of Law



1.
The Commission had jurisdiction over the subject matter and both parties at the time of the hearing.



2.
On August 12, 1999, the Commission adopted L-990142 Proposed Rulemaking re Residential Accounts Containing Charges for Foreign Load 52 Pa. Code §§55.201-207, and forwarded it to the Attorney General and Budget Office on August 19, 1999.  On September 8, 1999, the Attorney General tolled is 30-day statutory review period.  This proposed regulation has not yet been published, it has not been promulgated as a regulation, and it has no legal effect.



3.
The Landlord who rented 506 A Market Street, Marcus Hook, PA 19061 to the Complainant was responsible for payment of bills for utility service registered on the electric and gas meters for that unit beginning at least as early as July 27, 1998 because of the foreign load on that meter, and because he had not reported the units to PECO as required under 66 Pa.C.S. §1529.1



4.
Mason met her burden of proof to show that there was foreign wiring and piping attached to the meter which served her, that the landlord had not reported it to PECO, that therefore he was responsible for payment of the bills for the entire time she resided at the apartment in question, and that a credit should be applied to her account for the period from the initiation of her account until the effective date of transfer of the account to her landlord.  66 Pa. C.S. §1529.1.  The case of James Burton v. PECO Energy Company, supra, where the Commission reached a different result, should be distinguishable from this one.



5.
The Commission may not rely on the truth of the contents of Mason’s July 30 letter because it is uncorroborated hearsay, except that her move to Delaware is corroborated by her return address on her envelope and the internal address of documents she copied and included in the mailing.  Thus this letter may be viewed as showing that Mason is in compliance with 52 Pa.Code §1.53 (duty of participant to notify Commission of changes in current address), but it has not been incorporated in this record as an exhibit.

ORDER


AND NOW IN LIGHT OF THE FOREGOING, IT IS ORDERED THAT:


1.
The complaint of Betty Mason v. PECO Energy Company docketed at F-00768671 is hereby sustained, and the case shall be marked close upon the calculation and application of the credit described in Paragraph 2 of this Order.



2.
PECO shall ascertain the amount of electric and gas usage attributed to Apartment A, 506 Market Street, Marcus Hook, PA, Account 50-18-50-088557 for the time period of July 27, 1998 to February 25, 2000, calculate the best approximation of the electric and gas usage that should have been attributed to the account for Apartment B at the same address, including the electricity used by the furnace, and the amount that would have been billed to that account, less the proportionate amount of federal assistance, and apply a credit in this amount to Account 50-18-50-088557.  It shall also calculate a credit based on the electric usage for the hall and porch lights at 506 Market Street for the same time period, and apply a credit in that amount to the same account.  PECO shall provide evidence to both Mason and the Commission that the credits have been calculated and applied. 








_______________________________








Allison K. Turner,








Administrative Law Judge

Date:
August 2+, 2001
� 	In her complaint at C-00004536, which she did not pursue, Mason averred that she had gotten a corrected bill for $27.00 for the period, but alleged that it was “doctored”.


� 	In her complaint at C-00004536, which she did not pursue, Mason averred that “PECO has supplied proper documentation to D.C.H.A. to support her claim of overpayment to landlord.  This enabled the DCHA, Sect[ion] 8 to abat[e] rent to landlord.”


	�	PECO urges that the proposed regulations at L-990142 compel this result.  Tr. 54.  However, the Commission has declined to follow these regulations because they have not been promulgated.  See Motion of Vice-Chairman Bloom re: Jones, supra, adopted by a 5-0 vote at the public meeting of February 11, 1999.  See Conclusion of Law 2 


� 	If these rationales had been applied in Burton, the ruling might have been less stringent, or different.  I urge the Commission not to apply the ruling in Burton on an across-the-board basis.
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