BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Carl J. Nurick



:







:
Docket No.


v.




:







:
C-00004430

Jensen Movers & Storage, Inc.

:

INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

I.  HISTORY OF THE PROCEEDING


On November 9, 2000, Carl J. Nurick (Complainant) filed a formal complaint against Jensen Movers & Storage, Inc. (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleged inter alia that Respondent: (1) misled him about its policies; (2) was negligent and as a result damaged his homes and household items; (3) improperly addressed his claim for damage to his property; and (4) attempted to walk away from the move before its was completed.  (Tr. 7-8).  Complainant requested that Respondent be fined for their alleged violations.



On December 6, 2000, Respondent filed a letter dated November 29, 2000, in lieu of an Answer to the Complaint.  Respondent averred that it did not commit any violations in association with Complainant’s move.



This matter was assigned to me by Hearing Notice dated February 26, 2001.  The hearing, originally scheduled for April 3, 2001, was rescheduled and held on May 9, 2001.



Complainant appeared pro se and presented testimony.  He introduced 13 exhibits.  All of his exhibits were admitted into evidence.



Respondent was represented by an attorney.  Respondent presented the testimony of Meg Bairstow.  Ms. Bairstow is employed by Respondent as its manager.  (Tr. 59).  Respondent introduced 9 exhibits.  All of Respondent’s exhibits were admitted into evidence.

II.  FINDINGS OF FACT


1.
Complainant is Carl J. Nurick who presently resides at HC1, Box 1079, Tafton, PA 18464.  (Tr. 6-7).



2.
Respondent is Jensen Movers & Storage, Inc., a Commission-certificated household goods carrier which has been in business since 1918.  (Tr. 89).



3.
In April 2000, Complainant contacted Respondent and requested an estimate for a move from 3100 Howard Drive, North Wales, PA to HCI, Box 1079, Tafton, PA.  (Tr. 16).



4.
On April 28, 2000, Respondent’s Vice President, Stephen Jones, visited Complainant at his residence in North Wales.  Mr. Jones inventoried Complainant’s furniture, gave him a brochure, gave him a sales pitch, and provided him with a completed form entitled “Estimated Cost of Services”.  (Tr. 17-18; Complainant Ex. 1).



5.
On May 1, 2000, Mr. Jones sent Complainant a letter thanking him for allowing Respondent to give him an estimate.  (Tr. 18; Complainant Ex. 2).



6.
On May 9, 2000, Respondent sent Complainant a letter and order for service.  (Tr. 19; Complainant Ex. 3).



7.
Respondent did not furnish Complainant with a statement entitled “Information for Shippers” before the order for service was prepared.  (Tr. 24, 64-65).



8.
The estimate which Respondent provided in the order for service was $2,506.95.  (Tr. 21; Complainant Ex. 3).



9.
On May 10, 2000, Complainant signed the order for service and delivered it along with a check in the amount of $200.00, which represented a deposit, to Respondent.  (Tr. 24; Complainant Exs. 3, 3A).



10.
Complainant called Respondent on May 17, 2000, and was first informed by one of its representatives that he would have to pay the driver in cash for the move.  Another representative of Respondent called Complainant back a short time later, however, and informed him that he could pay the driver with a bank check.  (Tr. 27-28).



11.
Respondent’s movers receive four (4) hours of  training and they spend two (2) weeks working in Respondent’s warehouse before they are sent out on a moving job.  (Tr. 60-61). 



12.
On June 28, 2000, Respondent’s moving crew arrived at Complainant’s North Wales residence at 11:00 a.m., 2 hours later than the approximate time Respondent had given Complainant for the moving crew’s arrival.  (Tr. 28, 32, 84-85).



13.
The moving crew which appeared on June 28, 2000, consisted of Glenn Morrow, the crew chief, Tim Rodriguez and Mario Carroll.  (Tr. 28-29).



14.
Mr. Morrow informed Complainant that the reason why they were late was because they had to return to the warehouse to weigh the moving truck, which they had forgotten to do.  (Tr. 28-29).



15.
The moving crew on June 28, 2000, worked very hard, however in the process of moving Complainant’s refrigerator and washer and dryer, they created tears in the vinyl flooring in Complainant’s North Wales residence.  (Tr. 29-31; Complainant Ex. 6).



16.
On Respondent’s “Warehouse Receipt and Inventory” form which Complainant signed on June 28, 2000, he characterized the job performed by the moving crew as “excellent” although he also noted that they caused tears in the vinyl flooring.  (Tr. 29-31; Complainant Ex. 6).



17.
At approximately 6:00 p.m. or 7:00 p.m. on June 28, 2000, Respondent’s movers completed moving the items out of Complainant’s North Wales property and loading them on Respondent’s truck.  (Tr. 32).



18.
Complainant’s household items were kept inside of Respondent’s truck overnight at Respondent’s warehouse.  (Tr. 70-71).



19.
On June 29, 2000, at 9:50 a.m., Complainant called Respondent and told its representative that the movers had not arrived at his Tafton residence.  Respondent’s representative informed Complainant that its movers would arrive between 12 noon and 1:00 p.m.  (Tr. 31).



20.
Respondent’s movers arrived at Complainant’s Tafton residence at 1:10 p.m. on June 29, 2000.  (Tr. 32-33).



21.
Respondent’s moving crew was late arriving at Complainant’s Tafton residence on June 29, 2000, because they got lost.  (Tr. 86-87).



22.
Respondent’s moving crew on June 29, 2000, consisted of Messieurs Morrow, Rodriguez and Riggs.  (Tr. 33).



23.
Mr. Riggs replaced Mr. Carroll from the previous day.  Mr. Carroll did not come to work on June 29, 2000.  (Tr. 103-104).



24.
Respondent’s marketing brochure provides that, “The same movers that load your belongings will unload at your new home.”  (Complainant Ex. 1 at 2).



25.
Mr. Morrow at first refused to unload Complainant’s furniture from the truck because he said that Complainant owed Respondent $112.00 more in addition to the bankers check in the amount of $2,306.95 which Complainant had given him.  (Tr. 33; Complainant Exs. 7, 7A).



26.
Complainant gave Mr. Morrow $112.00 in cash.  (Tr. 33-34; Complainant Ex. 7).



27.
Respondent’s movers reluctantly reassembled Complainant’s modular furniture and refused to reassemble his ping-pong table.  (Tr. 35).



28.
Respondent’s movers damaged Complainant’s computer systems desk, and Complainant insisted that Respondent take the desk back to its warehouse for inspection as he would make a claim for the damage.  (Tr. 35).



29.
Respondent’s movers refused to take marked cartons from Complainant’s garage and place them in their proper rooms.  (Tr. 35).



30.
On July 3, 2000, Respondent sent Complainant a letter accompanied by a damages claim form and asked Complainant to complete the form and return the document to it so that his claim could be processed.  (Tr. 36; Complainant Ex. 9).



31.
On July 10, 2000, Complainant sent a letter to Respondent’s vice president expressing his disappointment in the move, along with his completed damages claim form.  (Tr. 36-37; Complainant Ex. 10).



32.
The damages claim form requested that “pertinent documentation, such as repair estimate or bill of lading” be attached.  (Complainant Ex. 10).



33.
On  July 22, 2000, Respondent’s manager sent to Complainant a letter advising him that it had received his completed damages claim form but that no supporting documentation was provided.  The letter requested that Complainant forward to Respondent his “estimates for repairs and any receipts of purchase” in order to expedite his claim.  However, Respondent’s letter dated July 22, 2000, was misaddressed and it was never received by Complainant.  (Tr. 95-96, 105; Respondent Ex. R-7).



34.
On August 4, 2000, Complainant called Respondent’s vice president and left a message for him.  On August 7, 2000, Complainant called Respondent and spoke to the manager.  Respondent’s manager told Complainant that his claim for damages was being processed.  (Tr. 37-38).



35.
On August 21, 2000, Respondent’s manager sent to Complainant a letter stating that Respondent could not complete his claim without “estimates for the repairs to his Tafton residence” and that once it received those estimates it would be able to finalize his claim.  However, Respondent’s letter dated  August 21, 2000, was misaddressed and it was  never received by Complainant.  (Tr. 95-96,105; Respondent Ex. R-8).



36.
On September 26, 2000, Respondent sent to Complainant a “Claim Disposition Notice” and a check in the amount of $222.00 as settlement on Complainant’s ping-pong table, computer desk, garden swing and dryer.  The settlement was calculated at $.60 per pound per article using the U.S.F.&G guidelines for weights and measures.  The Claim Disposition Notice also provided, however, that Respondent would not compensate Complainant for his dining room table as it had determined that its condition was pre-existing.  (Complainant Ex. 11).



37.
Respondent had originally failed to deduct Complainant’s $200.00 deposit from his final balance because Respondent had misspelled Complainant’s surname when it entered it into its computer system.  (Tr. 88).



38.
Within the last 5 years Respondent was fined by the Commission for failing to furnish a shipper with one of the forms required under Commission regulations.  (Tr. 89-90).

III.  DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00116139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling  Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant opined that he received poor service from Respondent.  Specifically, he testified that: (1) Respondent’s moving crew arrived late on each day – both to pick up and unload his furniture; (2) the same moving crew did not arrive on each day; (3) the movers were negligent and that resulted in their tearing the vinyl flooring in his property and damaging furniture; (4) Respondent initially told him that he could not give the driver a check in payment of the outstanding balance; (5) on the second day Respondent’s mover asked Complainant for an additional cash payment; (6) Respondent’s movers failed to move some boxes of items to their designated locations in his new home; (7) Respondent’s movers failed to reassemble his ping-pong table; and (8) Respondent misled him and unnecessarily prolonged settlement of his claim for property damage.



Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, provides that, “Every public utility shall furnish … adequate, efficient, safe and reasonable service … and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service … as shall be necessary or proper for the accommodation, convenience, and safety of its patrons. … .”  In my review of the record in this case, I found several instances of Respondent’s failure to provide Complainant with adequate, efficient and reasonable service.  Other alleged instances of unreasonable service were not proven by Complainant.



Respondent committed its worst violation when it failed to furnish Complainant with a statement entitled “Information for Shippers” before an order for service was prepared.  That is required by the Commission’s regulations at 52 Pa. Code §31.121.  The statement entitled “Information for Shippers” provides a prospective customer with the rights and responsibilities of the moving company and the shipper.  It provides information regarding: (1) how the estimated cost of service will be determined; (2) what forms of payment are acceptable; (3) when any payment in excess of the estimate is to be made; (4) what insurance coverage options are available to protect the shipper in the event of property damage; and (5) what the shipper should do before signing the moving company’s delivery receipt or inventory or both.  See, the specimen statement entitled “Information for Shippers” which appears at 52 Pa. Code §31.121(a).



Complainant testified that he never received a statement entitled “Information for Shippers” from Respondent.  (Tr. 24).  Respondent’s manager, Meg Bairstow, testified that Respondent sent Complainant a statement entitled “Information for Shippers” on May 9, 2000, at the same time it sent to Complainant an order for service.  (Tr. 64-65).  



I believe that Respondent never sent to Complainant a statement entitled “Information for Shippers” for several reasons.  First, the May 9, 2000, letter which accompanied the order for service never referred to a statement entitled “Information for Shippers” as being enclosed.  See, Complainant Ex. 3.  Second, the statement entitled “Information for Shippers” which Respondent submitted as an exhibit (Respondent Exhibit R-1A), was not signed and dated by either Complainant or Respondent’s representative as having been received by Complainant.  See, Respondent Exhibit R-1A.  Third, Complainant kept copious records, and he introduced as exhibits the relevant documents he had received from Respondent.  He did not introduce a statement entitled “Information for Shippers.”



However, even assuming arguendo that Respondent had sent to Complainant a statement entitled “Information for Shippers”, by its own admission it still violated Commission regulations because it furnished that document simultaneous with the order for service instead of before, as required by 52 Pa. Code §31.121(a).  (Tr. 64-65).



If Respondent had timely furnished Complainant with a statement entitled “Information for Shippers”, then Complainant would have been made aware of his rights and responsibilities according to law, and the acrimony which developed between the parties regarding charges, payment and property damage may have been avoided.



I also find that Respondent acted unreasonably in the handling of Complainant’s claim for property damage.  Complainant sent his completed claim form to Respondent on July 10, 2000.  (Tr. 36-37; Complainant Ex. 10).  However, Complainant’s property claim was not settled until September 26, 2000, because of misleading information provided by Respondent, and its failure to correctly address correspondence to Complainant.  Specifically, Respondent sent Complainant a letter on July 22, 2000, stating that it was still waiting for “estimates for repairs and any receipts of  purchase” in order to expedite his claim.  (Tr. 95-95, 105; Respondent Ex. R-7).  However, Complainant never received the letter because it was addressed incorrectly.  (Tr. 95-96, 105; Respondent Ex. R-7).  On August 7, 2000, Complainant called and spoke to Respondent’s manager, and she told him that his damage claim was being processed.  (Tr. 37-38).  She never mentioned in the telephone conversation that there was additional information which Complainant was required to provide to complete the processing of his claim.  (Tr. 37-38).  However, in a letter to Complainant dated August 21, 2000, Respondent’s manager stated that Respondent was waiting for “estimates for the repairs to his Tafton residence” in order to complete his claim.  (Tr. 95-96, 105; Respondent Ex. R-8).  And once again, Complainant never received that letter because it was incorrectly addressed.  (Tr. 95-96, 105; Respondent Ex. R-8).  While Respondent may not reasonably be expected to operate without committing any errors, Respondent’s repeated errors are evidence of carelessness.
  Respondent’s repeated carelessness and the misleading information it furnished, was unreasonable, and it added to the time it took to process and settle Complainant’s claim.



Respondent also acted unreasonably when it failed to call Complainant on June 28 and 29, 2000, and inform him that its moving crew would be arriving over an hour later than the approximate time that Respondent had earlier given to Complainant.  Respondent’s manager testified that Respondent’s movers were late on June 28, 2000, because they had to return to the warehouse to weigh the truck, and that they were late on June 29, 2000, because they got lost.  (Tr. 28-29; 86-87).  However, rather than apologizing for the lateness of the movers, Respondent’s manager testified that Complainant was not paying by the hour for his move.  (Tr. 84-85).  Respondent’s manager thereby implied that Complainant should not have cared about what time the movers arrived.  I submit, however, that although a customer may be paying for a move by the weight of goods rather than by the hour, that shipper’s time is still valuable.  Timeliness is a part of providing reasonable service.  Thus, Respondent provided unreasonable service when it failed to at least call Complainant and inform him that its movers would be arriving late.



I also find that Respondent provided unreasonable service when its movers upon arrival at Complainant’s new residence failed to move boxes of items to their designated locations within the residence.  (Tr. 35).  Those locations were marked on the boxes.  (Tr. 35).  Respondent  failed to rebut at the hearing the reasonableness of Complainant’s expectation that that would be done.



Although, Complainant also claimed that one of the three movers on June 28, 2000 – Mr. Carroll – and his replacement on June 29, 2000 – Mr. Riggs, were too inexperienced to perform the move, I find that there is insufficient evidence to support that claim.  (Tr. 28-29, 33).  Respondent’s manager testified that both men received its normal 4 hours of training plus 2 weeks working in Respondent’s warehouse, before being sent out on a move.  (Tr. 60-61).  



I also find that there is no evidence that Respondent had control over the failure of one of its movers to appear for work on the second day of the move.  (Tr. 103-104).  Respondent acted responsibly in replacing that mover with another trained worker.  (Tr. 103-104).



I further find that there is insufficient evidence to support Complainant’s claim that Respondent provided unreasonable service when its movers damaged some of his furniture and caused tears to the vinyl flooring in  his North Wales property while moving his refrigerator and washer and dryer.  (Tr. 29-31).  Complainant noted on Respondent’s Warehouse Receipt and Inventory that Respondent’s movers had done “an excellent job” while also noting the damages that they had caused.  (Tr. 29-31; Complainant Ex. 6).  Complainant also testified that the work was hard, and that the movers worked hard, and that he had given them a substantial tip.  (Tr. 29-31).  I also note that Complainant did not present any photographs at the hearing to show the nature and extent of the damage.



Complainant also alleged that Respondent provided unreasonable service when its movers failed to reassemble his ping-pong table.  (Tr. 35).  However, Complainant’s ping-pong table was damaged during the move.  (Complainant Ex. 11).  Complainant was compensated for it as a part of his property damage settlement with Respondent.  (Tr. 42; Complainant Ex. 11).  Therefore, it is not clear from the record whether the assembly of the damaged ping-pong table by the movers would have made sense.  Therefore, I do not find that Complainant met his  burden of proof in regard to this allegation.



For all of the foregoing reasons, the Complaint is sustained in part and denied in part.  I note that the most disturbing offense in this case was Respondent’s failure to furnish Complainant with a statement entitled “Information for Shippers” pursuant to Commission regulations.  I note as an aggravating factor, Respondent’s admission that in another case brought within the last five (5) years, Respondent was fined approximately $250.00 by the Commission for failing to furnish a shipper with either a statement entitled “Information for Shippers” or a form entitled “Estimated Cost of Services”, both of which are required under Commission regulations.  (Tr. 89-90).  See, 52 Pa. Code §§31.121, 31.122, 31.130.  Therefore, I believe that in the present case a fine in the amount of $1,000.00 is just and reasonable and in the public interest.

IV.  CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant met his burden of proof in part by establishing that Respondent failed to provide reasonable, adequate and sufficient service in regard to some aspects of the move.  See, 66 Pa. C.S. §1501.



4.
It is just and reasonable and in the public interest to fine Respondent in the amount of $1,000.00.

V.  ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Carl J. Nurick v. Jensen Movers & Storage, Inc. at  Docket No. C-00004430 is sustained in part and dismissed in part.



2.
That the Respondent shall pay a civil penalty of One Thousand Dollars ($1,000.00) by certified check or money order, within twenty (20) days after service of the Commission order to:




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg,  PA 17105-3265



3.
That Respondent cease and desist from further violation of the Public Utility Code, 66 Pa. C.S. §101, et seq., or any of the rules or regulations of this Commission.

Date:___________________

______________________________________







CHARLES E. RAINEY, JR.







Administrative Law Judge

	�	By agreement of the parties, the only issue to be resolved in this case is whether Respondent committed any violations for which it should be fined.  (Tr. 13).  The parties previously resolved among themselves an issue regarding the charges for the move.  (Tr. 13).  The parties also agreed among themselves that Complainant would not pursue any claim for monetary damages with the Commission.  (Tr. 13).  The Commission does not have the authority to award monetary damages.  Elkin v. Bell Telephone Company of Pennsylvania, 420 A.2d 371, 491 Pa. 123 (1980); Joseph DeColli, M. D. and Anna DeColli v. Atlas Transportation Company, 48 Pa. PUC 479 (1974); Harry Waetzman v. Charles P. Rutherford, Inc., 44 Pa. PUC 646 (1970).  


	�	I note that Respondent’s initial failure to deduct Complainant’s deposit from his outstanding balance, due to its input of his name incorrectly spelled into its computer system, is further evidence of Respondent’s inattention to detail.  (Tr. 88). 
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