BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Stephen Levan, Jr.



     :







     :

  v.




     :

Docket No. Z-00912392







     :

PPL Electric Utilities Corporation

     :

d/b/a PPL Utilities



     :

INITIAL DECISION

Before

George M. Kashi

Administrative Law Judge

I.         HISTORY OF THE PROCEEDING



On April 25, 2001, Stephen Levan, Jr. ("Customer"/"Complainant") filed a formal complaint against PPL Electric Utilities Corporation d/b/a PPL Utilities (“Utility”/”PPL”/”Respondent”) and alleged that Complainant could not afford to pay utility bills from Respondent as directed by Pennsylvania Public Utility Commission’s (Commission) Bureau of Consumer Services (BCS).  Complainant asks that PPL reinstate him in the “ON-TRACK” customer assistance program in August of 2001.  He requests payment arrangements until he is reinstated in the “ON-TRACK” program.  



On May 17, 2001, Utility responded to Customer's complaint by filing an answer which denied that Complainant was unreasonably billed.  By way of further answer, PPL stated that Complainant’s current arrearage was $3,277.53.  That payments on the account were sporadic: only five payments were made during 2000 and two in 2001, one of which was from LIHEAP.  PPL acknowledged that complainant would become eligible for ON-TRACK in August 2001, with a projected budget of $199.00 per month.  PPL denied the remaining material allegations.  



The matter was assigned to this administrative law judge on June 6, 2001 and a telephonic hearing on the complaint was scheduled for and held before the undersigned on Monday, July 16, 2001, pursuant to the regulation of the Pennsylvania Public Utility Commission (Commission) at 52 Pa. Code §56.171.  Customer appeared through his wife Donna Levan at the hearing
.  Utility was represented at the hearing by legal counsel and one witness; Tracey Ramos who introduced two (2) exhibits into the evidentiary record.  



As is our custom and habit, before going onto the evidentiary record we inquired whether the parties had the opportunity to discuss possible settlement of the matter without resorting to litigation.  The parties had not.  We permitted the parties to discuss the matter which did not prove fruitful.  The hearing went forward.


The tapes of the hearing were of such poor quality they needed to be sent out for transcription.  The transcript was lodged on August 29, 2001 and we closed the record by Order the same day.  

II.
FINDINGS OF FACT



1.
Customer resides at 20 Amron Drive, Bloomsburg, PA 17815, and receives residential electric service from Utility.  



2.
Customer filed a formal complaint against Utility, which was set for a telephonic hearing at 10:00 a.m. on Monday, July 16, 2001.  



3.
Prior to filing the formal complaint against Utility, Customer had filed an informal complaint, on March 7, 2001, against Utility with BCS.  BCS decided the informal complaint by ruling that, beginning May, 2001, in order to maintain service, Customer should pay regular budget bills of $203.00 plus $ 17.00 monthly on Customer's overdue Utility balance  (Tr. 38, PPL Exhibit No. 2).  



5.
As of March 9, 2001, BCS’ determination, at BCS case No. 0912392, indicated that Customer was in arrears $2,646.49 (PPL Exhibit No.2).  



6.
At the time of the hearing, customer paid $40 on July 5, 2001, having failed to fully comply with the interim order, the arrearage was $538.63 on the BCS determination as of PPL’s regular bill rendered August 22, 2001 and due on September 12, 2001 (PPL Exhibit No. 2).  



7.
Customer's household includes Customer and his spouse (N.T. 19).  



8.
Customer's regular monthly household expenses include:



House and Utilities:

Mortgage/Property Tax/Insurance



$692.67  




Electric






$250.00  




Water  






$    5.00  

          Trash Removal






$ 28.00  




Telephone. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . $ 40.00  

Long distance calling   . . . . . . .. . . . . . . . . . . . . . .. . . . . . . .$  6.00  



Personal:














Food . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
 . . ..$  275.00  




Medical. . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . $ 900.00
  





Charge Accounts. . . . . . . . . . . . . . . . . . . . . .  .  . . . . . .  $  36.00
  



   

Sears. .. . .  .. . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . $   70.00
  





JC Penny.  . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
     $      30.00  




Transportation:











Car Loan. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 0.00  





Car Insurance . . . . . . . . . . . . . . . . . . . . . . . . .  .. . . . . . . . $28.33  




Gas/Oil . . . .. . . . . . . . . . . . . . . . . .. . . . . . .. . . . . . . . . . . $110.00  

Maintenance. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . .$ 85.00  




Other:




Personal care products . . . . . . . . . . . . . . . . . . . . . 

$. 6.00  





Cleaning product and toiletries . . . . . . . . . . 

$22.50  








Total Monthly expenses   
      $2,622.83  



9.
Customer's regular monthly household income includes:


  



*Social Security Disability Payment. . . . . . . . . . . . . . $ 1,172.00
  





Food Stamps . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . .  $
 45.00  








Total Monthly Income  
     $ 1,217.00 



*Description of Customer's Employment Status:  Neither Mr. nor Mrs. Levan are able to work.  Mrs. Levan lived in a home heated with gas, which exploded in 1976.
  She is totally disabled from it.  She suffers acute and chronic depression and from post-traumatic stress disorder.  She has been on Disability ever since the accident (Tr.10).  Mr. Levan is a veteran of the Vietnam War.  He has two honorable discharges.  However, during his second enlistment he became mentally ill.  He still thinks he is in Vietnam.  He still thinks that he is fighting.  He gets very explosive.  He has applied for veteran’s compensation based on the belief that his second discharge should have been medical and not honorable.  Mrs. Levan’s aged father has power of attorney for Mr. Levan since he can not handle things on his own.  He was discharged in 1973 with bipolar disorder and applied for VA compensation at that time.  The claim has not been denied.  It is still “pending.”  He worked sporadically between 1973 and 1985 at which time he went on Social Security Disability (Tr. 10-14).  



10.
Customer has accumulated an overdue Utility account balance of $2,943.53 as of July 16, 2001 (Tr. 36).  



11.
BCS, on May 2001, directed Customer to pay a special budget of $220.00 which consists of a regular budget payment of $203.00, plus $17.00 per month on the arrearage (Tr. 38, PPL Exhibit No. 2).  



12.
Customer has made no payments in compliance with the BCS decision and has made only one payment of $40 on July 5, 2001 (Tr. 38).  



13.
Customer has not complied with the BCS decision requiring a lump sum catch up payment of $538.65.
  



13.
A LIHEAP payment of $700.00 was received by PPL on May 24, 2001 (Tr. 38, PPL Exhibit No. 1).



14.
If the LIHEAP payment is considered a payment on the BCS arrearage then there is no catch-up amount due (Tr. 38).



15
Customer has been referred to the WRAP program
, to CARES
, and to ON-TRACK (Tr. 38 & 39).



16.
Customer has been enrolled in On TRACK twice and removed for non-payment (Tr. 39). 



17.
Customer’s payment while enrolled in ON TRACK was $104.00 per month (Tr. 40).

III.
DISCUSSION



Customer filed a formal complaint, which alleged Customer's inability to pay Customer's Utility bills.  



As the complainant seeking affirmative relief from the Commission, Customer had the burden of proving the complaint allegations by producing evidence at a hearing to establish the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (order adopted August 19, 1993, entered November 16, 1993); 66 Pa. C.S. §332(a).  



The basic criteria to be applied in all ability to pay cases are contained in Claypool v. T.W. Phillips Electric and Oil Co., Z-00248730 (entered December 22, 1995).  Where a BCS determination is to be reinstated, the Customer is ordered to pay pursuant to the BCS determination and held responsible for making up all missed payments.  See:  Kenyon v. PPL Electric Utilities Corporation, C-00957095 (entered April 26, 1996); Darling v. Philadelphia Electric Co., F-00161139 (entered November 16, 1993).  In such cases the Customer should pay any lump sum within 30 or 60 days of the entry of the final Commission order.  See:  Turner v. PECO Energy Co., C-00956999 (entered April 11, 1996).  



Here we have a Customer with his spouse who subsist on Social Security Disability payments.  Both are unable to work due to extraordinary circumstances beyond their control.  The household appears to be being held together through the efforts of the aged father-in-law.  The gentleman called with questions as to how he had to “defend” his son-in-law before me.  Imagine the strain on that poor soul.


Be that as it may, the Levan’s future is in the hands of the VA and out of mine and this Commission’s.  Judges are able to sometimes administer a bit of “pocket justice” and protect people for a while.  But pocket justice is not what is needed here.  The Levan’s situations need a vanguard, which is beyond this Commission’s official jurisdiction, venue and means.


Customer is simply unable to work because of a mental condition.  The reliable evidence of record established that Complainant has $2,611.85 monthly cash expenses with cash income of $1,172.00.



While we understand the nature of the Customer’s limited income, limited income, by itself, does not excuse a lump sum payment.  See:  Downey v. Duquesne 

Light Co., C-00968410 (entered September 16, 1997); Stathakis v. Pennsylvania Power 

and Light Co., F-00294590 (entered October 24, 1996); Kreutzer v. Duquesne Light Co., C-00968873 (entered January 5, 1998).  Further the lump sum is all arrearages accumulated to the date of the final Commission order rather than the arrearage accumulated at the time of the hearing.  Fraizier v. Equitable Gas Company, C-00004107 (entered May 7, 2001).  The application of the LIHEAP payment to the lump sum catch due under the BCS determination is at the utility’s discretion.  52 Pa Code Chapter 56. 


In calculating Customer’s ability to pay and the allowance of reasonable personal expenses, the Commission policy is to recognize only reasonable personal expenses for determining a complainant’s ability to pay utility bills.  Other expenses are not to be included in determining a payment plan.  Customer’s expenses appear to be reasonable with perhaps the exclusion of the credit card expense.  This Commission has held as unreasonable and therefore, disallowable, expenses which include credit cards, TV cable service, clothing purchases, private school tuition and transportation costs.  See:  Brown v. PECO Energy Co., Z-00236726 (entered January 26, 1995) [private school, cable TV]; Lazorcak v. Duquesne Light Co., Z-00288641 (entered August 12, 1996) [credit card payments]; Young v. PECO Energy Co., C-00956790 (entered February 14, 1996) [cable TV; optional telephone services]; Downey v. Duquesne Light Co., C-00968410 (entered September 16, 1997) [clothing expenses].



  The BCS payment determination should not be changed absent a sufficient evidentiary record for doing so.  Modifications to the BCS determination are to be explained noting changes of circumstances.  See:  Harper v. Equitable Electric Co., Z-00285460 (entered May 10, 1996); Heard v. Equitable Electric Co., C-00957262 (entered June 21, 1996).  We find no record evidence which would allow us to either change or modify the BCS determination that customer pay the budget bill plus $17.00.  



In the matter of Trine Smith v. UGI Utilities, Inc., (Public Meeting: 8/30/2001 Docket No.: Z-00798098), the Commission finding that the Complainant was at the lower end of a Level 1 income stated: 

“Therefore, consistent with our ruling in Robinson v Equitable Gas Company, Docket No. C-0096888, Order entered September 30, 1997, the lump sum payment should be calculated so that the Complainant is responsible for all missed payments on her arrearage ($15.00).  That amount is then multiplied by the number of months where the arrearage payment was not made.  This newly calculated lump sum is due within ninety days.  The Respondent is directed to send the Complainant a bill to reflect the missed arrearage payment with a due date of ninety days.  No late fees are appropriate for a Level 1 income customer.”



Additionally, the Commission went on to modify our order to have the Utility consider whether the customer might be taken into the Customer assistance program.  See:  Rucker v. Peoples Natural Gas Co. , Z-001094124 (entered November 146, 1993)  It is inappropriate to direct the utility to enroll or reinstate the complainant into the Utility’s CAP program.  The utility should be requested to consider enrolling or reinstating the customer in CAP.  McCorkle v. Equitable Gas Co., C-00970880,             C-971034 (entered June 16, 1998).  To this extent we are unable to grant the relief requested.  Namely, to direct the utility to enroll them in utility’s CAP.



We will, however, do what was done in McCorkle, and Smith, supra.  We cautiously do note that the customer has been in the program twice and twice removed for non-payment .  Placing the customer on again denies the opportunity to another troubled customer who might keep making their payments and consequently be truly helped.  We say this only to impress upon the customer that should the Utility put them back in the customer assistance program and customer fails to keep up the payment, which is less than their current bills, there will be very little any one can do should their situation proceed to termination.



Therefore we will dismiss the complaint and affirm the BCS Decision.

IV.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.  

2.
As complainant Customer had the burden of proof.  66 Pa. C.S. §332.



3.
Customer is responsible for paying for service provided under Customer's Utility account.  52 Pa. Code §56.2.  

V.
ORDER



THEREFORE,



IT IS ORDERED:  



1.
That the formal complaint filed by Stephen Levan, Jr. (Customer) against PPL Electric Utilities Corporation (Utility) at Docket No. Z-00912392 be and is hereby dismissed.



2.
That, PPL Utilities shall issue a bill to Stephen Levan, Jr., for the amount of missed payments toward the arrearage of the BCS Decision, within fifteen (15) days of the date of the final Commission Order.  



3.
That, Customer is hereby directed to pay Utility the bill issued in accordance with Ordering Paragraph 2 within ninety (90) days of the final Commission Order.  



4.
That, Utility may consider the application of the $700.00 LIHEAP payment  as payment on the arrearage due from the BCS determination.  



5.
That, Customer is hereby directed to pay Utility monthly budget bills, as they come due and owing, plus seventeen dollars ($17.00) per month until Customer’s balance has been liquidated.  



6.
That, as long as Customer keeps the payment schedule stated in this order, Utility is enjoined from suspending or terminating Customer's Utility service except for valid safety or emergency reasons.  



7.
That, as long as Customer keeps the payment schedule stated in this order, Utility shall not assess late payment or finance charges against Customer.  



8.
That, if Customer fails to keep the payment schedule stated in this order, Utility is authorized to suspend or terminate Customer's Utility service in accordance with the Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.  



9.
That, PPL shall assist Customer is seeking help for LIHEAP funding; “Crisis”, and “Help.”  



10.
That, PPL shall consider Stephen Levan, Jr. for its “ON TRACK” customer assistance program. 

Dated:  ______________________

_________________________________








GEORGE M. KASHI








Administrative Law Judge

� 	Mr. Levan suffers from a bipolar disorder.  When he gets upset he becomes violent.  His father-in-law tried interceding on his behalf seeking information relating as to how to proceed on behalf of his son-in-law.  The father-in-law is in his nineties. 


� 	This amount represents prescriptions for Mrs. Levan who takes eleven (11) different medications (Tr.17).  


� 	Mrs. Levan’s Balance is $200.00


� 	Refrigerator.


� 	The Social security figure is a joint figure for both Levan’s


� 	There was no inquiry made by the Utility concerning any legal proceeding(s) arising from the gas explosion or what , if any, settlement(s) were made.


� 	This is only the catch up until the time of the hearing.


� 	PPL obtains financial information and has an outside agency come in to look at the property and try to weatherize it for the customer.


� 	CARES is a temporary hardship program; however, since customer seems to have a long-term problem they would not be eligible.
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