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History of the Proceeding


This decision dismisses a complaint that William J. Wills (“Complainant”) filed with the Pennsylvania Public Utility Commission (“Commission”) on April 11, 2001.  Mr. Wills alleges Dominion Retail, Inc., t/a Peoples Plus (“Respondent” or “Peoples Plus”) charges excessive rates for its natural gas.  For relief, Mr. Wills wants the Commission to direct Peoples Plus to lower the cost of the natural gas it supplies to him.  Peoples Plus answered the complaint on May 7, 2001, acknowledging the Complainant has been one of its natural gas customers.  It avers it notified Mr. Wills in October 2000 that effective November 1, 2000, its gas cost rate would rise from $6.71/Mcf to $8.41/Mcf due to higher wholesale natural gas prices.  The Respondent claims it also advised Mr. Wills that he was free to choose another supplier and to cancel his service with it without obligation.  Due to an error in billing, many customers, including the Complainant, did not receive bills reflecting the increased price until February 2001.  Peoples Plus contends a bill insert informed customers of this error and it advised them that payment arrangements were available.



A hearing was held in the Pittsburgh offices of the Commission on August 8, 2001.  The Complainant appeared pro se.  Gary A. Jeffries, Esq., represented the Respondent.  The hearing produced 26 pages of notes of testimony.  The Complainant offered one exhibit that was admitted into the record.  No briefs were filed.  The record closed on September 7, 2001.

Findings of Fact

1. The Complainant, William J. Wills, resides at 1205 Schweitzer Road, McKeesport, Pennsylvania 15135 (N.T. 6).

2. The Respondent, Dominion Retail, Inc., t/a Peoples Plus, has supplied Mr. Wills with natural gas at the foregoing location since December 5, 1997 (N.T. 7, 19, 22).

3. Wills complains that in February 2001 Peoples Plus charged him $3.5950 per Mcf for natural gas, but in July 2001, that rate jumped 47% to $5.3157 per Mcf (N.T. 8​‑9, 13‑14, 23; Complainant’s Exh. 1).

4. Wills explains that he usually sets his thermostat at 64° during cold weather months.  During the 1999 heating season, his average total monthly bill (including commodity and transportation charges) was $48.65.  During the 2000 heating season, his average total monthly bill was $61.91.  Wills asserts the increased cost of gas is “a great hardship” for him (N.T. 9‑14, 17; Complainant’s Exh. 1).

5. Wills contends the action of Peoples Plus in raising the rate for its natural gas constitutes “unjust enrichment” (N.T. 11, 14).

6. Wills lives alone in a two-story, wood frame, Cape Cod-style house that was built in 1942.  The first floor consists of a living room, bedroom, bathroom and kitchen.  The second floor has a bedroom and a den (N.T. 7, 15‑16).

7. Wills has an “energy efficient” gas furnace that was installed in 1984.  It supplies radiator baseboard heat.  He also uses a gas water heater (N.T. 14‑16).

8. Wills claims the number of occupants in his home and his pattern of energy consumption have remained constant over the years (N.T. 16).

9. Wills is aware that he can cancel his gas supply contract with Peoples Plus at any time and find a cheaper gas supplier but contends he is “over the barrel,” because Peoples Plus is “the most economical of the three heating companies in Allegheny County” (N.T. 18‑19).

10. When Peoples Plus commenced supplying natural gas to Wills in December 1997, the total rate for gas service (including the commodity and delivery charges, but excluding the monthly customer charge) was $6.71 per Mcf.  In the fall of 2000, that same rate increased to $8.41 per Mcf (N.T. 22).

11. Peoples Plus explains the reason for the increase in its natural gas rates was due to a national trend of increased prices for natural gas for all suppliers across the country at that time (N.T. 22).

Discussion
As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of PA, 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).



Pursuant to Section 501 of the Code, 66 Pa. C.S. §501, the Commission’s duty is “to enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.”  Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  See also, 52 Pa. Code §5.21(a).  While it is a producer of natural gas, Dominion Retail, Inc., t/a Peoples Plus (“Peoples Plus”), is not engaged in distributing natural gas to the public for compensation.  The function of distributing natural gas to the public in this instance belongs to The Peoples Natural Gas Company, d/b/a Dominion Peoples (“Dominion Peoples”) (Complainant’s Exh. 1).  Peoples Plus, therefore, is not a public utility within the meaning of the Public Utility Code.  See, 66 Pa. C.S. §102(2)(iii).



Peoples Plus does provide, however, natural gas supply services to retail gas customers utilizing the jurisdictional facilities of Dominion Peoples, which is a natural gas distribution company.  Peoples Plus, therefore, is a “natural gas supplier” subject to licensing and the special requirements of the Natural Gas Choice and Competition Act.  66 Pa. C.S. §§2201, et seq.  Consistent with the public interest, a natural gas supplier may obtain a license by demonstrating its fitness, furnishing a bond or other security to ensure its financial responsibility, and showing a commitment to  conform to the applicable provisions of the Code, as well as the rules and regulations of the Commission, including those concerning standards and billing practices.  66 Pa. C.S. §2208(b).  Failure of a natural gas supplier to comply with the provisions of the Act or the rules, regulations, orders or directives of the Commission, including engaging in anticompetitive behavior, is cause for license revocation. 66 Pa. C.S. §2208(c)(2).



Except where a natural gas supplier serves as a supplier of last resort, the State Legislature has permitted the Commission to forbear from extending its regulation of natural gas suppliers beyond licensing, bonding, reliability and consumer services and protections, including all applicable portions of 52 Pa. Code Chapter 56 (relating to standards and billing practices for residential utility service).  In order to enable all customers of natural gas providers to make informed choices regarding the purchase of natural gas services, the Commission has promulgated a series of regulations pertaining to standards and pricing practices, billing format, disclosure statements, customers’ requests for information, marketing/sales activities, privacy of customer information, and a complaint review process.  See, 52 Pa. Code §§62.71-62.80.  Complaints relating to standards and billing practices for residential utility service are resolved in accordance with the provisions of Chapter 56 of the Commission’s regulations, 52 Pa. Code §§56.1, et seq.  See, 52 Pa. Code §62.79(2).



In the case sub judice, the Complainant is not raising any standards and billing practices issue nor any other question relating to any other subject just mentioned.  Wills, instead, presents a pricing issue.  He claims the rate that Peoples Plus charges for supplying him with natural gas is too high, it creates a great hardship, and it constitutes “unjust enrichment.”  Indeed, pricing may be a proper subject for review under the Code when some type of anticompetitive behavior is alleged to have occurred or when there is an allegation of improper dealing between an affiliate and a natural gas distribution  company.  In the absence of such allegations, the reasonableness of a rate a natural gas supplier charges for its natural gas supply is not within the jurisdiction of this Commission to consider.



Commencing November 1, 1999, all retail gas customers of natural gas distribution companies, with limited exception, have the opportunity to purchase natural gas supply services from a natural gas supplier or their natural gas distribution company to the extent it offers such services.  66 Pa. C.S. §2204(a).  The choice of natural gas suppliers rests solely with each retail gas customer.  Id.  The goal implicit in this legislation is to use the pressures inherent in a competitive marketplace to drive the price of natural gas downward.  But, the vagaries of a competitive marketplace are such that prices can go up as well as go down.  In a model competitive market, prices go down when supply is abundant and demand is low, but prices rise when demand is high and supply is limited.  Unfortunately for the Complainant and thousands of other Pennsylvanians, this past winter heating season demonstrated how prices could rise when demand for natural gas was high and supply of natural gas was limited.  Nothing in this record suggests Peoples Plus charged the Complainant anything other than the prevailing market rate for its natural gas supply.



The Complainant acknowledges awareness that he can cancel his gas supply contract with Peoples Plus at any time and find a cheaper gas supplier; he contends he is “over the barrel,” because Peoples Plus is “the most economical of the three heating companies in Allegheny County” (N.T. 18‑19).  Whether the natural gas market is sufficiently mature to allow for more competitive pricing is a question for another day in another forum.  It is sufficient for our purposes to note the Commission has no jurisdiction to decide whether the rates a natural gas supplier charges for its natural gas supply are just and reasonable under these circumstances.  Accordingly, the complaint must be dismissed.

Conclusion of Law

1. The Commission has jurisdiction over the parties to this action.

2. The Commission has no jurisdiction to decide whether the rates this natural gas supplier charges for its natural gas supply are just and reasonable under these circumstances.

ORDER



THEREFORE,



IT IS ORDERED:



That the complaint of William J. Wills v. Dominion Retail, Inc., t/a Peoples Plus, docketed with the Pennsylvania Public Utility Commission at No. C‑00015274, is hereby dismissed.

Dated:  September 19, 2001
















JOHN H. CORBETT, JR.








Administrative Law Judge
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